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PREFACE 

TO THE SEVENTH EDITION. 

Twenty-one years have now elapsed since the 
publication ol the first edition of this book in 
1902. During those years, successive editions have 
shown few material changes in the original text. 
In the present edition, however, I have made some- 
what extensive alterations. These alterations do 
not rep 2 ^sent, indeed, any material departure from 
the essential doctrine of the earlier editions. They 
represent for the most part a revision and restate- 
ment of it, with amendments and additions in points 
of detail. 

The work is now divided into two Books, the 
first dealing with the Nature and Sources of Law, 
and the second with the Elements of the Law, 
These two Books are preceded by an Introduction, 
which represents the former first chapter in a re- 
written version. Chapters I., II. and III. of the 
present edition, dealing with the nature of civil law 
and other kinds of law, represent Chapters II. and 
III. of the former editions, transposed and largely 
re-written. The chapter on customary law has been 
re-written, and now follows the chapters on Ijegisla- 
tion and Precedent instead of intervening between 
them. Its former position tended to give a false 
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sense of proportion and of the relative importance 
of the several sonrces of law. The detailed dis- 
cussion of the nature of Liternational Law, formerly 
contained in Chapter III., has been transferred to 
an appendix, as being disproportionate and out of 
place in the body of the work. 

Such are the alterations of arrangement. The 
chief filterations or additions in substance are the 
following. 

In the Introduction I have adverted more fully 
to the nature and purposes of the science of Juris- 
prudence, and of the different branches into which 
it is divided; and I have endeavoured to indicate 
more definitely the limits of the aim and 'scope of 
such a treatise as the present. I have also dealt 
more fully than before with the relation existing 
between English and Continental literature and 
doctrine on this subject. 

In the course of the discussion of the nature of 
Civil Law I have now ventured to trespass so far 
into the field of moral philosophy as to attempt, 
though in the merest outline, some explanation of 
that idea of natural right or justice, which, if I 
lightly understand the matter, is necessarily involved 
in the idea of civil law itself. Hitherto, I have 
treated the nature and validity of the conception of 
natural justice as one of the data or postulates of 
jurisprudence, not propeily examinable by that 
science, but pertaining exclusively to the domain of 
ethics. Further reflection has satisfied me that it 
is not iiermissible for a book of juiisprudence thus 
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wholly to ignore the ethical implications o£ the 
subject. 

T have re-written and considerably expanded the 
discussion of the distinction between questions of 
law and questions of fact, with intent chiefly to 
avoid certain misapprehensions to which the too 
summary treatment of this matter in earlier editions 
may give rise. 

I have also re-written and substantially altered 
the exposition of the distinction between the general 
law of the land and the various Ijodies of special 
law which supplement it or derogate from it. The 
former treatment of this subject now seems to me 
to have been superficial and inaccurate. 

I have supplemented the former account of the 
nature of civil law by discussing the nature of the 
authority possessed by that law over the law courts 
themselves, and also by discussing the territorial 
aspect of law — that aspect in which it is conceived 
as the law of a defined territory, rather than as the 
law of the courts which administer it. 

In the re-written chapter on customary law, I 
have devoted special attention to the derivation of 
law from conventional usage, as in the case of the 
law merchant. Further consideration has led me to 
alter the view formerly expressed as to the necessity 
of immemorial antiquity on the part of the general 
custom of the realm. In the Appendix on tlie 
Territory of the State, I have inserted a more 
detailed explanation of the legal distinction between 
the realm and its dependencies. 
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In the last preceding edition of this work the 
Appendix of Bibliography that was included in all 
earlier editions was omitted, for the expressed reason 
that it was becoming obsolete, and that neither my 
engagements nor my opportunities were now such 
as to enable me to maintain it as an adequate guide 
to the literature of the subject. It did not then 
occur to me that the appendix served in any event 
a good puipose as explaining to -students the refer- 
ences to the authorities cited in the body of the 
work. With tliia object it has now been restored 
in an abbreviated form, limited to the chief authori- 
ties so referred to, but making no claim to serve as 
a guide to other portions of the literature of law 
or jurisprudence. 

I have to thank Mr. A. W. Charter, LL.B., 
of the Middle Temple, Barrisler-at-Law, for his care 
and services in attending to the passage of this edition 
through the press and in preparing the Index. 


Weij,in(jton, 
August, 1923. 


J. w. s. 
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JUEISPEUDENCE. 


INTRODUCTION. 

THE SCIBNOE OE JDMSPBTJDENCE. 

§ 1. Jurlspnidenoe as the Soienoe of Olvll Law. 

In a generic and primary sense jurisprudence includes 
the entire body of legal doctrine. It is jurispnidentia — 
the knowledge of law — and in this sense all law boots are 
books of jurisprudence. By law in this connection is meant 
exclusively the civil law, the law of the land, as opposed 
to those other bodies of rules to which the name of law 
has been extended by analogy. If we use the term 
“science” in its widest permissible sense, as including 
the systematised knowledge of any subject of intellectual 
inquiry, we may define jurisprudence as the science of 
civil law. 

Of jurisprudence in this sense there are three kinds — 
namely, (1) legal exposition, (3) legal history, and (3) the 
science of legislation. The purpose of the first is to set 
forth the contents of an actual legal system as existing 
at any time, whether past or present. The purpose of the 
second is to set forth the historical process whereby any 
legal system came to be what it is or was. The purpose 
of the third is to set forth the law, not as it is or has 
been, but as it ought to be. It deals not with the past 
or present of any legal system, but with its ideal future, 
and with the purposes for which it exists. The complete 
scientific treatment of any body of law involves the adoption 
s.j. 1 
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of each, of Ihese three methods. The law mast be dealt 
with systematically or dogmatically m respect of its 
contents, hislorioally in respect of the process of its develop- 
ment, and critically in respect of its conformity with jnstice 
and the public interest. The first of these methods is 
that of expository or systematic jurisprudence; the second 
is that of legal history; while the third pertains to that 
branch of legal science which, for want of a better name, 
is commonly termed the science of legislation. 

§ 2. Theoretical or General Jurisprudence. 

From jurisprudence in its generic sense, as including 
the entire body of legal doctrine, it is necessary to 
distinguish jurisprudence in a more specific sense, in which 
it means a particular department of such doctrine 
exclusively. In this limited significance it may be termed 
theoretical or general jurisprudence to distinguish it from 
the more practical and special departments of legal study. 
It is with this only that the present treatise is ooncerned. 
How, then, shall we define it; and how distinguish it 
from the residue of legal science It is the science of 
the first principles of the civil law. It is not possible, 
indeed, to draw any hard line of logical division between 
those first principles and the remaining portions of the 
law. The distinction is one of degree rather than of kind. 
Nevertheless, it is expedient to set apart, as the subject- 
matter of a special department of study, those, more 
fundamental conceptions and principles which serve as 
the basis of the concrete details of the law. This intro- 
ductory and general portion of legal doctrine, cut ofE for 
reasons of practical convenience from the special portions 
which come after it, constitutes the subject-matter of this 
treatise. -The fact that its boundaries are not capable of 
being traced with logical precision detracts in no degree 
from the advantages to be derived from its recognition 
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and separate treatment as a distinct department of 
scientific inquiry. Practical legal exposition acknowledges 
no call to rise to first principles, or to proceed to ultimate 
analysis. It takes for granted, as postulates and data, 
many things which it is the business of theoretical juris- 
prudence to inquire into. From the point of view of law 
as an art, the importance of conceptions and principles 
varies inversely with their abstractness and generality. 
Theoretical jurisprudence, on the contrary, attributes value 
to the abstract and the general rather than to the concrete 
and the particular. Even when these two departments of 
knowledge are coincident in their subject-matter, they are 
far apart in their standpoints, methods, and purposes. 
The aim of the abstract study is to supply that theoretical 
foundation which the science of law demands, but of which 
the art of* law is careless. 

It must not be supposed that the object of this branch 
of legal science is an elementary outline of the concrete 
legal system. It deals not with the outlines of the 
law, but with its ultimate conceptions. Theoretical jriris- 
prudence is not elementary law, any more than metaphysics 
is elementary science. 

This introductory portion of legal doctrine goes by divers 
names. It is called theoretical jurisprudence, as being 
concerned with the theory of the law — ^that is to say, its 
fundamental principles and conceptions — rather than its 
practical and concrete details. It is also, and for the 
same reason, known as general juriapnidenoe (juris'prudentia 
generalis or universalis). It is also called the philosophy 
of law (Beohtsphilosophie; phUosophie du droit), the term 
“ philosophy ” being here used, not in the sense of meta- 
physics — ^though it is true that much of the Continental 
literature of jurisprudence has a metaphysical aspect very 
alien to English modes of legal thought — ^but in the sense 
of an inquiry into the first principles of any department 
oi-tlwniglit. It is also known as jurisprudence simpUciber, 
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witliout any qualifying adjective to distinguish it from the 
residue of legal doctrine. This specialised use of the 
generic term cannot he justified from the point of view 
of philology; but it is of practical convenience, and may 
be regarded as well established in modern English speech. 
Indeed, it would be an improvement in legal nomenclature 
if the term " jurisprudence ” were used exclusively in this 
specific sense as meaning the theory or philosophy of law, 
the use of the term in its original and generic sense, as 
meaning legal doctrine in general, being discontinued (a). 

§ S. Analytical, Hlstoidoal and Ethical Jurisprudence. 

Jurisprudence, in its specific sense as the theory or 
philosophy of law, is divisible into three branches, which 
may he distinguished as analytical, historical, aijd ethical. 
This distinction corresponds to that which has been already 
indicated as existing within the sphere of legal science in 
general — ^namely, the distinction between legal exposition, 
legal history, and the science of legislation. The philo- 
sophy of law, being the introductory portion of legal 
science in general, involves the same tripartite division. 
Analytical jurisprudence is the general or philosophical 
part of systematic legal exposition, historical jurisprudence 
is the general or philosophical part of legal history, and 


(o) The term " general jurisprudence” involves the misleading suggestion 
that this branch of legal science is that which relates not to any single 
system of law, hut to those concepims and principles that are to he found 
in all developed legal systems, and which are therefore in this sense general. 
It is true that a great part of the matter with which it is concerned is 
common to all mature systems of law. All of these have the same essential 
nature and purposes, and therefore agree to a large extent in their first 
principles. But it is not bscause of universal reception that any principles 
pertain to the theory or philosophy of lew. For thie purpose such reception 
is neither sufficient nor necessary. Bven if no aystem in the world save that 
of England recognised the legislative efficacy of judicial precedents, the 
theory of case-law would none the less be a fit and proper subject of general 
juiiepmdence. Jmrisprudentia gmeralU is not the study of legal systems 
in general, but the .study of the general or .fundamental elements of a 
particular legal system. 




§3] 


The Sciejste oe JinusEiiuDEiVCE. 


6 


^Mcal jurisprudence is the general or philosophical part 
of the science of legislation. 

These three aspects of the law — dogmatic, historical, and 
ethical — are so involved with each other that the isolated 
treatment of any one of them is necessarily inadequate. A 
complete treatise of jurisprudence would deal fully with 
all three branches of the subject. In fact, however, most 
treatises pertain primarily and essentially to one or other 
of them, and deal with the others only incidentally, and 
only so far as may be nace.ssary to render adoc^uate and 
intelligible the treatment of the central tliemc. It is not 
difficult, therefore, to classify most books of jurisprudence 
or legal philosophy as pertaining primarily either to the 
analytical, or to the historical, or to the ethical branch 
of the sulyect. 

Analytical Juriapruience . — ^The purjiose of analytical 
jurisprudence is to analyse, without reference either to 
their historical origin or development or to their ethical 
significance or validity, the first principles of the law. 
Since the distinction between jurisprudence and the 
practical exposition of a concrete legal system is merely 
one of degree, opinions may well difEer to some extent 
as to the matters which deserve a place in the former 
department of legal science. Speaking generally, however, 
a book of analytical jurisprudence will deal appropriately 
with such 'subjects as the following; — 

(1) An analysis of the conception of civil law; 

(2) An examination of the relations between civil law 

and other forma of law; 

(3) An analysis of the variovis constituent ideas of which 
the complex idea of law is made up — for example, 
those of the state, of sovereignty, and of the 
administration of justice; 

(4) An account of the legal (as opposed to the merely 

historical) sources from which the law proceeds. 
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together -wit]! an investigation of the theory of 
legislation, judicial precedents, and customary law; 

(5) An inquiry into the scientific arrangement of the 
law — ^that is to say, the logical division of the 
corpus juris into distinct departments, together 
with an analysis of the distinctions on which this 
'division is based, 

(C) An analysis of the conception of legal rights, together 
with the division of rights into various classes, and 
the general theory of the creation, transfer, and 
extinction of rights. 

(7) An investigation of the theory of legal liability, civil 
and criminal. 

(8) An examination of any other legal conceptions 
which, by reason of their theoretical interest, signifi- 
cance, or difficulty, deserve special attention from the 
philosophical point of view ; such as property, pos- 
session, obligation.s, contracts, trjists, personality, 
incorporation, acts, causation, intention, motive, 
negligence, and many others. 

Historical Jurisprudence — ^That branch of legal philo- 
sophy which is termed historical jurisprudence is the 
general portion of legal history. It bears the same relation 
to legal history at large as analytical jurisprudence bears 
to the systematic exposition of the legal system. It deals 
in the first place with the general principles governing the 
origin and development of law. It deals in the second 
place with the origin and development of those legal con- 
ceptions and principles which are so essential in their 
nature as to deserve a place in the philosophy of law — ^the 
same conceptions and principles, that is to say, which are 
dealt with in another manner and from another point of 
view by analytical jurisprudence. Historical jurisprudence 
is the history of the first principles and conceptions of the 
l^al system. 

Ethical Jurisprudence . — ^Ethical jurisprudence deals -with 
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tlio law from tlie point of view of its ethical significance 
and adequacy. It is concerned not with the intellectual 
content of the legal system or with its historical develop- 
ment, but with the purpose for which it exists and the 
measure and manner in which that piupose is fulfilled. 
Now the purpose and end of the law may be said generally 
to be the maintenance of justice within a political com- 
munity by means of the physical force of the State. 
Ethical jurisprudence is concerned, therefore, wilh the 
theory of justice in its relation to law. It is the meeting- 
point and common ground of moral and legal philosophy — 
of ethics and jurisprudence. Justice in its general aspect 
and relations pertains to ethics or moral philosophy. Jus- 
tice in its special aspect, as the final cause of civil law, 
pertains to that branch of legal philosophy which we have 
distinguished as ethical jurisprudence. 

A book of ethical jurisprudence, therefore, may concern 
itself with all or any of the following matters : — 

(1) The conception of justice. 

(2) The relation between law and justice. 

(3) The manner in which law fulfils its purpose of main- 
taining justice. 

(4) The distinction, if any such there be, between the 
sphere of justice as the subject-matter of law, and 
those other branches of right with which the law is 
not concerned and which pertain to morals exclu- 
sively. 

(5) The ethical significance and validity of those legal 
conceptions and principles which are so funda- 
mental in their nature as to be the proper subject- 
matter of analytical jurisprudence, 

Eurther than this the proper scope of ethical juris- 
prudence does not extend. So far as any book goes beyond 
this general theory of justice in its relation to law, it 
passes over either into the sphere of moral philosophy itself, 
or else into the sphere of that detailed criticism of the 
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actual legal system, or ttat detailed construction of an ideal 
legal system, wliicli pertains not to jurisprudence or legal 
philosopliy but to tie science of legislation. 

The present treatise is priinarily and essentially a book 
of analytical jurisprudence. In this respect it endeavours 
to follow the main current of English legal philosophy 
rather than that which prevails upon the Continent of 
Europe, and which, to a large extent, is primarily ethical 
in its scope and method. But although the essential pur- 
pose of this book* is an analysis of the first principles of the 
actual legal system, this purpose is not pursued to the total 
exclusion and neglect of the ethical and historical aspects 
of the matter. These are treated, however, as subsidiary, 
and are dealt with only .so far as is thought necessary for 
the adequate treatment of the central suhjcct-matter. A 
different method is doubtless possible. The writer of a 
book of analytical jurisprudence may say that the ethical 
and historical points of view are no concern of his. He 
may say that he is concerned exclusively with the intellec- 
tual content of the law as it actually exists, without 
reference to its cud or purpose, the ethical qualitj'- or signifi- 
cance of its doctrines, or the historical process of its 
development. He may say that he is content to leave the 
history of law to the historian, and its ethical aspect to the 
moral philosopher. There are, indeed, some hooks of 
English jurisprudence which approach closely to this type, 
if they do not actually reach it. Ho adequate exposition, 
however, can so completely ignore the other branches of 
the subject. The total disregard of the ethical implications 
of the law tejids to reduce analytical jurisprudence to a 
system of rather arid formalism; and the total disregard 
of historical origins and development is inconsistent with 
the adequate explanation of those principles and concep- 
tions with which it is the business of this science to deal (b) . 

(b) What is known as oomparatiye jurisprudence— namely, the study 
of the resemblances and differences between Afferent legal systems— is not 
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§ i, English and Foreign Jurisprudence. 

When an English lawyer with any knowledge of the 
terminology of Eoman law oomes to the study of a practical 
law-hook of France or Grennany he finds himself on ground 
not wholly unfamiliar. If, however, he ventures into the 
region of Continental legal philosophy, he finds himself a 
stranger in a strange land where men speak to him in an 
unknown tongue. For this divergence between the juristic 
thought and literature of England and that of the Con- 
tinent there is more than one reason, but the moat far- 
reaching cause of it is to be foitnd in a certain difference in 
legal nomenclature. The English word “laj2” ]neanfl.law 
and nothing else; but the eorreyionding terms in Con- 
tinental languageis are ambiguous, and mean not only law 
but also ri^t or jflgtice. Reoht, droit, and diritto all have 
this double signification. An English lawyer is helped to 
an understanding of this ambiguity, if he refleots that a 
similar double meaning is possessed in England by the term 
“ ^cjuity ,** which means either natural Justice or that parti- 
cular branch of English law which was developed and 
applied by the Court of Chancery. The union of these two 
distinct though related meanings in the same words in 
Continental speech, while there is in general no such union 
in English speech, has produced important divergences 
between the juristic tho^lght and literature of England and 
that of the Continent. 

In the first place any translation of Continental juris- 
prudence into the English language becomes largely 

a eeparate branch of jncisprodence co-ordinate with the analytical, historical, 
and ethical, but is merely a particular method of that science in all its 
branches. We compare English law with Homan law either for the purpose 
of analytical jurisprudence, in order the better to comprehend the concep- 
tions and principles of each of those systems ; or for the purpose of historical 
jurisprudence, in order that wc may better understand the course of develop- 
ment of each system; or for the purpose of ethical jurisprudence, in order 
that we may better judge the practical merita and demerits of each of them. 
Apart from such purposes the comparative study of law would be merely 
futile. 
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unintelligible if, as is usually tbe case, ibe rougb-aiicl-ready 
device is adopted of translating as a matter of course tbe 
terms Recht, droit, and diritta into ibe term " law.” Sucb 
a version makes no distinction between those propositions 
wbicb relate to law, those which relate to justice, and those 
which relate both to law and to justice by reference to some 
common element possessed or supposed to be possessed by 
each. 

In the second place, the fact that in Continental lan- 
guages law and justice are called by the same name serves 
on the one hand as a constant reminder of the real relation 
which exists between them, but tends on_th6 other hand 
to create oblivion of the real distinction between them and 
to induce accordingly a certain confusion of thought by the 
identification of distinct things. In England the opposite 
effect is produced. On the one hand the fact that we have 
different words for low and justice, and cannot use the 
same word for both purposes, is a constant reminder that 
these are two different things and not the same thing. 
On the other hand the fact that they are never called by 
the same name tends to hide from view the real and 
intimate relation which exists between them. In other 
words, Continental speech conceals the difference between 
law and right, whereas English speech conceals the con- 
nection between them. 

In the third place, and for the same reason, EngUsh 
jurisprudence tends naturally to assume the analytical and 
historical form to the exclusion of the ethical. Contiiieutal 
jurisprudence, on the contrary, tends naturally to assume 
the ethical form. In England there is readily and naturally 
evolved a theory of law which does not at the same time 
concern itself with justice. But on the Continent the 
theory of Recht and droit almost necessarily concerns itself 
with both senses of those terms and with the relation 
between the things so signified. The resulting predomin-' 
ance of the analytical method in England and of the ethical 
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metliod on tlie Continent is a claaraoleristic distinction 
between English and Continental jurisprudence in their 
typical forms. 

Lastly, it is to he ohserved that Continental jurisprudence 
is distinguished from English not merely by its ethical, 
bjot also by its metaphysical, character. The latter quality 
has its source in the former, for ethics tend.s naturally to 
run into metaphysics, whereas the science of law itself is 
ready and willing to walk in lowlier paths. 

The use of the term “jurisprudence” to denote exclu- 
sively that special branch of legal doctrine which we have 
terjned theoretical or general jurisprudencois a peculiarity of 
English nomenclature. In foreign literature jurisprudence 
and its synonyms include the whole of legal knowledge, and 
are not used, in this specific and limited signification. 

The foreign works which correspond most accurately to 
the English literature of this subject are of the following 
kinds: — 

1. Works devoted to the subject known as legal encyclo- 
pedia — that is- to say, the general introductory treatment 
of the legal system, preparatory to the practical study of 
the carpus juris itself. A good example is the Juristische 
Encyklopadie of Arndts, who defines this department of 
legal literature as comprising " a scientific and systematic 
outline or general flew of the whole province of juris- 
prudence (Rechtswissenschaft), together with the general 
data of that science.” . “Its purpose,” he adds, “is to 
determine the compass and limits of jurisprudence, its 
relation to other sciences, its internal divisions, and the 
mutual relations of its constituent parts ” (c). Another 
example is Puchta’s EncyJclopSdie, being the introductory 
portion of his Cursus der Institutionen, and translated by 
Hastio under the title of Outlines of Jurisprudence (1887). 
The Rechts-EncyTclop&die of Gareis has been translated by 


(o) Jaiistische EnoyklopSdie and Methodologie, p. 5 (9th ed.), 1895. 
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Kocourek under the title of The Science of Law (1911) (dS). 
The aame “ general jurisprudence “ (allgemeine Reclit- 
slehre) is sometimes given to this form of legal literature, 
as in the case of Merkel’s Elemente dev allgemeinen 
Rechislehre (e). 

2. The introductoiy and more general portions of books 
of Panilehtenrecht — that is to say, modern Boman law. 
German lawyers have devoted great acumen to the analysis 
and exposition of the law of the Pandekts in that modem 
form in which it was received in Germany until superseded 
by recent legislation. Much of the work so done hears too 
special a reference to the details of the Boman system to 
be in point with respect to the theory of English law. The 
more general portions, however, are admirable examples of 
the scientific analysis of fundamental legal iconceptionB. 
Special mention may be made of the unfinished System of 
Modern Roman Law by Savigny, and of the similar works 
of Windscheid and Dernburg (/). 

3. The introductory and general portions of the sys- 
tematic treatises devoted to those codes of law which in 
modern times have superseded Boman law throughout the 
Continent of Europe. The better sort of such treatises are 
distinguished from the ordinary type of English law-book 
by a careful analysis of first principles, such as is commonly 
left in England to the labours of writers on theoretical 
jurisprudence (y). 

4. Books of Rechtsphilosoyhie or fhilosophie du droit. 
All of these, however divergent inter se in their philosophic 
standpoints or their methods, are essentially and generically 


(d) See also Bieiling'a Jnristisobe Principieulebte (1894). 

(e) HolteeadorJI'B Encyklopadie der BechtBwiBBenec]ia.ft (Stli cd.), 1890, 
(/) In 18S6 lioid Bindley published, under the title of ha. Introduction 

to the Science of Jurisprudence, an annotated tcauelation of the General 
Part of Tbibaut'e Pandektenreebt. 

(g) See, for example, Gierke’s Deutsches Priratrecht (1896), which con- 
tains an admirable exposition of the drst principles of legal theory. 
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of one and the same nature, as contrasted with the normal 
type of English analytical Jurisprudence. They are 
primarily books of ethical Jurisprudence, Their central 
subject-matter is not, as with English Jurisprudence, the 
theory of civil law in itself, but the theory of Justice 
treated with special reference to the civil law. They deal 
primarily with droit or Recht in the sense of right (droit 
naturel, Naturreoht), and only in a secondary manner with 
droit or Recht in the sense of positive or civil law (h). 

The history of this Continental literature of Reohts- 
philosophie may be regarded as divided into two distinct 
periods. The earlier period is that of the juris prudenLia 
naturalis of the seventeenth and eighteenth centuries. The 
later is that in which, under the influence of Kant, Juris- 
prudence an]^ ethics were annexed as part of the domain of 
metaphysics. The earlier period is represented by such 
writers as Grotius, Pufendorf, WoME, Thomasius, and 
Burlamaqui (i). This celebrated and influential litera- 
ture was devoted to the theory and principles of natural 
Justice conceived as a body of rules authoritatively laid 
down by natural law (lex naturae), Just as civil Justice 
consists of the rules authoritatively imposed by civil 
law. The commencement of the second and meta- 
physical period in the history of the Continental philosophy 
of law may be regarded with sufiicient accuracy as com- 
mencing with the publication in 1796 of Kant’s Meta- 


(Ji) In the words of Ahrens, a noted representative of this school of 
ethical and legal speculation (Couis de droit naturel on de philosophic du 
droit (1st ed.), 1637, (8th ed,), 1692, vol. I., p. 1), " La philosophie du droit, 
on le droit naturel, est la science qui expose les premiers pnneipee du droit 
conquB par la raison ct fondds dans la nature de I’hoinnie, considdide en 
elle-mdine ot dans ees rapports aveo I'ordre universe! dcs choses.*’ 

(i) drotius, De Jure Belli ac Facie, 1625; Fufondorf, De Jura Naturae 
et dentlum, 1672; De Officiia Hominis ct Givis, 1678; Elementa Juris 
Dniversalis, 1660; Thomasius, Fnndamenta Juris Naturae et Gentium, 
1706; Inatitutionea Jurisprudontiae Divinae, 1702; 'Wolifi Jus Naturae, 
1740-1748, 8 vole.; Burlamaqui, Frincipes du droit de la Nature et des 
Gens, 17^. 




14 The Sciewce of JuiiisruuDEJS-CB. [§ 4 

•physical First Frinciples of Jurisprudejice (k). Since that 
date there lias developed on the Continent a literature of 
this subject, formidable both in bulk and character. It is 
represented by typical examples translated and published 
in America by the Association of American Law Schools 
under the title of The Modern Legal Philosophy Series. An 
historical and critical account of it is to be found in one of 
the volumes of that series, being a translation of a work of 
Berolzheimer under the title of The World’s Legal Philo- 
sophies. Notable examples, contained in the same series, 
of this type of ethical- juristic specirlation are The General 
Theory of Law, by Korkunov, and The Philosophy of Law, 
by Kohler. Most of this literature is remote from the main 
current of English legal thought. It is for the most part 
so far devoted to metaphysics rather than to science, and to 
ethics rather than to law, and condescends so •little to the 
facts of the concrete legal system, as to have little direct 
bearing on the task and problems to which the traditional 
jurisprudence of England has been devoted. EechtspTdlo- 
sophie of this type, however, is not wholly unrepresented 
even in English literature. A notable example is the work 
of Lorimer called The Institutes of Law — a Treatise of the 
Principles of Jurisprudence as determined by Nature, of 
which a second edition was published in 1880 (Z). 

On the other hand, the earlier Continental literature of 
natural law in the seventeenth and eighteenth centuries 
may fairly be regarded as one'of the sources from which, in 
the nineteenth century, English analytical jurisprudence 
was derived. The theory of natural law and natural jus- 
tice, as developed by Pufendorf and others of that school, 
is so connected with the theory of civil law and civil justice 


[k) Metaphysucbe Anfangegrunde der Beohtslehre ; translated by Hastie 
under the title of The Philosophy ol Law, 1887. 

(l) Other 'Bnglish examplee aie ■ — ^Lecturee on the Philoso^diy of Law, 
by Miller, 1884; An. Outline of Legal Philosophy, by "Watt, 1898; Lectures 
on the Philoeophy of Law, by Stirling, 1873; The Theory of Law and Civil 
Society, by Pulezky, 1888. 
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that juris'prudentia naturalis of this type is readily trans- 
muted into junsprudentia cimlis. Indeed the very term 
junsprudentia generalis or universalis, by which English 
analytical jurisprudence is distinguished, was originally a 
synonym of jurisprudentia naturalis itself (m). 

The main current of modern English analytical juris- 
prudence may be said to have its source in the work of 
John Austin, who occupied the chair of Jurisprudence in 
the then recently established University of London, and 
who published in 1832 a work entitled The Province of 
Jurisprudence Determined. After his death this book was 
incorporated in a larger work including his unpublished 
manuscripts, and entitled Lectures on, Jurisprudence, or the 
Philosoplvy of Positive Law (1863). In this work Austin 
definitely departs from the earlier tradition of juris- 
prudentia naturalis and accepts the first principles of the 
civil law itself as the proper subject of scientific or 
philosophical investigation (»), (o), {p). 


(m) One of the last examples in England of the literature of natural 
jurisprudence in the form familiar to the eighteenth century is A Treat'st 
of Uniyersal Jurisprudence, by John Penford Thomas, of Queenii' College, 
Cambridge, of which a eecond edition appeared in 1829. It expounds the 
first principles of the law of nature, the civil law, and the law of nations. 
The traditional doctrine of natural law in the form received fiom Aquinas 
and the Schoolmen is still the subject of modem liteiatnre within the Boman 
Catholic Church. An excellent example is the work entitled Moral Fliilo- 
sophy or Ethics and Katural Law, by Joseph Bickaby (3rd ed.), 1892. 

(n) The doctrine so established by Austin of a science of analytical 
jurisprudence distinct from historical or ethical jurisprudence has been 
fallowed since his day by a series of English writers, including the follow- 
ing ; Markby, Elements of Law (6th ed.), 1906 ; Holland, Elements of 
Jurisprudence (12th ed.), 1916; Hearn, The Theory of Legal Duties and 
Bights, 1883; Amos, The Science of Jurisprudence, 1872; Lightwood, The 
Nature of Positive Law, 1883; Battigan, The Science of Jurisprudence 
(2nd ed.), 1891; Sir Prederiok Pollock, First Book of Jurisprudence 
(6th ed.), 1923; Gray, The Nature and Sources of the Law, 1909; Terry, 
Leading Principloa of Anglo-American Law, 188d; Goadby, Introduction 
to the Study of Law (3rd ed.), 1921; Brown, The Austinian Theory of 
Law, 1906. 

( 0 ) A good account of the yarious schools of jurisprudence is to bo found 
in a series of articles by Professor Boscoe Pound in the Harvard Law 


(p) See note (p), p. 16. 
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Ilavie\7 : The Scope and Farpoae of Sociological durieprudence, H. L. B-, 
Tol. 24, p. 501; vol. 25, p. 140 and p. 489. See als .0 the;, some wrifer’s 
Introdnction to the Philosophy of Tjaw (1922), ond Sir Paul Viiiogrodofl's 
Outlines of Historical Jurisprudence (IMO), vol. I., Introdnotion. 

(p) In the text I hove dealt with jurisprudence as the science of civil 
law exclusively. But just as the term “ law ” has been extended by analogy 
to include other bodies of rules than the civil law, so the term " jurispru- 
dence " has suffered a similar analogical extension, though in a smaller degree. 
Being jurisprudentta — the knowledge of jus — it may he regarded as including 
any form of law in the sense of ]us. Thus, we may speak of international 
jurisprudence dealing with the jus gentium, ae well as of civil jurisprudence 
dealing with the jus eivile. It is more convenient, however, and more 
conducive to accuracy of thought and speech, to disregard all euch analogical 
extensions of this term, and to confine jurispmdonce to the science or 
doctrine of the civil law alone. 
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CHAPTER I. 

THE KINDS OK LAW 

§ 6. Law in General. 

In its widest sense the term law includes any rule of 
action; that is io say, any standard or pattern to which 
actions (whether the acts of rational agents or the operations 
of nature) are or ought to be conformed. In the words of 
Hooker (a): "We term any kind of rule or canon whereby 
actions are framed a law." So Blackstone says (fa): "Law 
in its most general and comprehensive sense signihes a rule 
of action, and'is applied indiscriminately to all kinds of action 
whether animate or inanimate, rational or irrational Thus 
we say, the laws of motion, of gravitation, of optics or 
mechanics, as well as the laws of nature and of nations." 

Of law in this sense there are many kinds, and the following 
are sufficiently important and distinct to deserve separate 
mention and exammation: (1) Imperative law; (2) Physical 
or Scientific law; (3) Natural or Moral law; (4) Conventional 
law; (6) Customary law; (6) Practical or Technical law; (7) 
International law or the law of Nations; (8) Civil law or the 
law of the state. 

Before proceeding to analyse and distinguish these, there 
are the following introductory observations to be made: — 

(1) This list is not based on any logical scheme of division 
or classification, but is a mere aimpiLex enumeraiio of the 
chief forms of law in the widest sense of that term 

(2) There is nothing to prevent the same rule from belonging 
to more than one of those classes. The same rule may possess 
mors than one aspect or quality, by virtue of which it may 
belong concurrently to more than one species of law. 


(a) Ecclesiastical Polity, I, 8, 1. 

(b) Comm. I. 88. 
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(3) It may be that some of those classes are mei’ely sub- 
species of some other class. It is, for example, a widely 
received opinion that civil law is merely a particular kind of 
imperative law. So, also, international law is regarded 
variously by different authorities as a kind of conventional law 
or as a kind of customary law. However this may be, it is 
convenient to classify those forms of law as co-ordinate with 
the others, partly on account of their special importance, and 
partly because of the fact that opinions differ as to the generic 
form to which they really belong. 

(4) Any discussion as to the rightful claims of any of those 
classes of rules to be called laws — any attempt to distinguish 
laws properly so called from laws improperly so called — would 
seem to be nothing more than a purposeless dispute about 
words. Our business is to recognise that they are in fact 
called laws, and to distinguish accurately between the different 
classes of rules that are thus known by the samername. 

We proceed, accordingly, to deal briefly with each class in 
its order. 


§ 6. Imperative Law. 

Imperative law means a rule of action imposed upon men 
by some authority which enforces obedience to it. In other 
words, an imperative law is a command which prescribes 
some general course of action, and which is imposed and 
enforced by some superior power. The instrument of such 
enforcement is not necessarily physical force, but may consist 
in any other form of constraint or compulsion by which the 
actions of men may be determined. In the words of Pufen- 
dorf (c) ; Lex est decretum quo superior sibi subjectum 
obligat, ut ad istius praescriptum actiones suas componat, 
“ A law,” says Austin (d), "is a command which obliges a 
person or persons to a course of conduct. ” A law in this 
sense therefore possesses two essential attributes. The first 
of these is generality, A command, in order to amount to a 
law, must assume the form of a general rule; a particular 


(c) De Officiis Bominia et Civia, X, 2, 2. 

(d) Juiiapmdenoe, I, 96. 
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oommand, requiring obedience in the individual instance 
merely, does not possess the essential characteristic of a law. 
The second requisite is enforcement by authority. A rule the 
observance of whioh is left to the good pleasure of those for 
whom it is laid down, is not a law in this sense. 

Every organised community or society of men tends to 
develop imperative laws formulated by the governing authority 
of that community or society for the control of its members 
with intent to secure the purposes for which it exists. The 
state makes laws of tliis kind for its citizens for the purpose 
of securing peace, order, and good government within its 
tori'ifcorioa. In the same way other forms of imperative law are 
developed within a church, an army, a school, a family, a 
ship’s company, a social club, and any other institution so 
organised as to possess a governing body capable of imposing 
its will upon the members. Even in the absence of suoh a 
definite orgaiysation, rules of conduct whioh are approved by 
the public opinion of the society, and the breach of whioh is 
visited by public censure, are regarded and spoken of as 
imperative laws imposed by the unorganised society upon its 
members. In this sense and m this aspect the rules of 
morality recognised by public opinion in any community are 
imperative laws standing side by side with the civil law of the 
state and fulfilling the same purposes. Law of this kind — ^the 
law of opinion or of reputation, as Locke (e) calls it — ^is 
commonly known as positive morality — the epithet positive 
being used to distinguish morality of this kind, so recognised 
and enforced by the public opinion of the community, from 
those ideal or absolute rules of right and wrong whioh are 
derived from reason and nature and are independent of 
recognition and acceptance by any human society, Eules of 
the latter kind constitute natural morality, as opposed to 
positive morality. The positive morality of a particular oom- 

(«) " The laws that men generally refer their Bctiona to, to judge of their 
rectitude or obliquity, seem to me to be these three : 1. The Divine Law; 
9. The civil law ; 3. The law of opinion or reputation, if I may so call it. 
By the relation they hear, to the first of these, men judge whether their 
actions are sins or duties; by the second, whether they be criminal or 
innocent; and by the third, whether they be virtues or vices." Locke on the 

•ttl- TT_ ^ . T .. *rav_ -rr nn » » 
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munity may approve of polygamy or infanticide, while natural 
or ideal morality may disapprove of both 

Just as an individual state develops within itself a system 
of imperative law imposed by it upon its members, so the 
society of states develops a system of imperative law for the 
regulation of the conduct of those states towards each other. 
The law of nations or international law consists, in part at least 
and in one aspect, of rules imposed upon states by the society 
of states, and enforced partly by international opinion and 
partly by the threat of war. 

Many writers are content to classify the oivU law — ^the law 
of the state — as being essentially, and throughout its whole 
compass, nothing more than a particular form of imperative 
law. They consider it a sufSoient analysis and definition of 
civil law to say that it consists of the general commands issued 
by the state to its subjects, and enforced, if necessary, by the 
physical power of the state This may be term^ the impera- 
th e, or, more accurately, the purely imperative, theory of civil 
law. “ The civil laws,’’ says Hobbes (/), " are the command 
of him who is endued with supreme power in the city ” (that is 
to say, the state, civitaa) “ concerning the future actions of his 
subjects.” Similar opinions are expressed by Bentham (y), 
and by Austin (h), and have been widely, though by no means 
universally, accepted by English writers. We shall have 
occasion later to consider fully this view as to the nature of 
civil law. It is sufficient to indicate here that though it falls 
short of an adequate analysis, it undoubtedly expresses a very 
important aspect of the truth. It rightly emphasises the 
central fact that the civil law is based on the will and physical 
force of the organised political community. Such law exists 
only as an incident of the adminietration of justice by the 
state, and this consists essentially in the imperative and 
coercive action of the state in imposing its will, by force if 
need be, upon the members of the body politic. ‘‘It is men 
and,, awns,” says Hobbes (i), ” that inake the force and power 


(/) English Works, II. 18B. 

(o) Emciplea of Morals and Legislation, p. 830, Clarendon Press Ed. ; 
Works, I.. 161. 

(hr) Inrispradsnce, Lecture 1. (j) LeTjathan, ch. 46. 
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of the laws.” The civil law has its sole source, not in consent, 
or in custom, or in reason, but in the will and the power of him 
who in a commonwealth beareth not the sword in vain. In 
what respects this doctrine represents not the whole truth but 
merely one part and aspect of it, we shall consider at large 
and more appropriately at a later stage of this inquiry. 

The instrument of coercion by which any system of 
imperative law is enforced is called a sanction, and any rule 
so enforced is said to be sanctioned. Thus physical force in 
the various methods of its application is the sanction applied 
by the stale in the administration ^of justice. Censure, 
ridicule, and contempt are the sanctions by which society (as 
distinguished from the state) enforces the rules of positive 
morality. War is the last and most formidable of the sanctions 
which in the society of nations maintains the law of nations. 
Threatenings of evils to flow here or hereafter from Divine 
anger are the^ sanctions of religion, so far as religion assumes 
the form of a regulative or coercive system of imperative 
law (&). 

A sanction is not necessarily a punishment or penalty. To 
punish law-breakers is an effective way of maintaining the law, 
but it is not the only way. The state enforces the law not only 
by imprisoning the thief, but by depriving him of his plunder 
and restoring it to the true owner; and each of these applica- 
tions of the physical force of the state is equally a sanction. 
An examination and classification of the different forms of 
sanction by which the civil law is maintained will claim our 
attention later. 

§ 7. Physical of Solentlflo Law. 

Physical laws or the laws of science are expressions of the 
uniformities of nature — general principles expressing the 
regularity and harmony observable in the activities and opera- 

_ (4) The term " atwetion " ig deriveA from Soiuen law. The sanctio was 
originally that part of a statnte which establighpil a penalty or made 
other^ provisions for its enforcement. Legum eas paitrs, quibus peenas, 
constitniimis adversns eos qni contra leges fecerint, sanctioncs rocamus, 
Just. Inst, 3. 1, 10. Sanctum est, quod ah injuria hominutn defensum 
atqne munitnm eat. D, 1. 8. 8. By au easy transition the term " sanction " 
has come to denote the penalty itself. 
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lions o£ the universe. It is in this sense that we speak of 
the law of gravitation, the laws of the tides, or the laws of 
oheroioal oombination. Even the aotions of human beings, 
so far as they are uniform, are the subjeot of law of this 
description: as, for example, when we speak of the laws of 
political economy. These are rules expressing not what men 
ought to do, but what they do. 

Physical laws are also, and more oommonly, called natural 
laws, or the laws of nature; but these latter terms are 
ambiguous, for they signify also the moral law ; that is to say, 
the principles of natural right and wrong. 

This use of the term “ law ” to connote nothing more than 
uniformity of action is derived from law in the sense of an 
imperative rule of action, by way of the theological conception 
of the universe ns governed in all its operations (animate and 
inanimate, rational and irrational) by the will and command 
of God. The primary source of this conception jp to be found 
in the Hebrew scriptures, and its secondary and immediate 
source in the scholasticism of the Middle Ages — a system of 
thought which was foivned by a combination of the theology 
of the Hebrews with the philosophy of the Greeks. The Bible 
constantly speaks of the Deity as governing the universe, ani- 
mate and inanimate, just as a ruler governs a society of men; 
and the order of the world is conceived as duo to the obedi- 
ence of all created things to the will and commands of their 
Creator. ” He gave to the sea his decree, that the waters 
should not pass his commandment ” (1). " He made a decree 

for the rain, and a way for the lightning of the thunder " (m). 
The Schoolmen made this same conception one of the first 
principles of their philosophic system. The lex aeterna, ac- 
cording to St. Thomas Aquinas, is the ordinance of the Divine 
wisdom, by which all things in heaven and earth are governed. 
‘ ‘ There is a certain eternal law, to wit, reason, existing in the 
mind of God and govenung the whole universe. . . . Eor 
law is nothing else than the dictate of the practical reason in 
the ruler who governs a perfect community " (w). " Just as 

(1) Proverbs, 8. 39. 

(ni)Job, 38. 36. 

(n) Summa, 1. 3. q. 91. art. 1. 
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the reason of the Divine wisdom, inasmuch as by it all things 
were created, has the nature of a typo or idea; so also, 
inasmuch as by this reason all things are directed to their 
proper ends, it may be said to have the nature of an eternal 
law. . . . And accordingly the law eternal is nothing else than 
the reason of the Divine wisdom regarded as regulative and 
directive of all actions and motions ” (o). 

This lex aetema was divided by the Schoolmen into two 
parts. One of these was that which governed the actions of 
men: this is the moral law, the law of nature, or of reason. 
The other is that which governs the actions of all other 
created things: this is that which ne now term physical 
law, or natural law in the modern and prevalent sense of 
that ambiguous term (p). This latter branch of the eternal 
law is perfectly and unifomaly obeyed, for the irrational 
agents on which it is imposed can do no otherwise than obey 
the dictate® of the Divine will. But the formei- branch — 
the moral law of reason — ’is obeyed only partially and im- 
perfectly; for man by reason of his prerogative of freedom 
may turn aside from that will to follow' his own desires. 
Physical law, therefore, is an expression of actions as they 
actually are; moral law, or the law of reason, is an expression 
of actions as they ought to be. 

This scholastic theory of law finds eloquent expression in 
the writing of Hooher in the sixteenth century. " His 
commanding those things to be which are, and to be in such 
sort as they are, t(j keep that tenure and course which they 
do, importeth the establishment of nature’s law. . . . Since 
the time that God did first proclaim the edicts of his law 
upon it, heaven and earth have hearkened unto his voice, and 
their labour hath been to do his will. . . . See we not plainly 
that the obedience of creatures unto the law of nature is the 
stay of the whole world ” (q). " Of law there can be no 

less acknowledged, than that her seat is the bosom of God, 


(o) Summa, 1. 2. q. 03. art. 1. 

(p) Natural law, lex naturae, is either (1) the law of human nature, i,e., 
the moral law, or (3) the law of nature in the sense of the universe, t s., 
physiral law. 

(q) Eoc. Pol. I. 3. 2. 
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her voice the hannony of the world, all things in heaven and 
earth do her homage ” (?■). 

The modern use of the term law, in the sense of physical 
or natural law, to indicate the uniformities of nature, is 
directly derived from this scholastic theory of the lex aetema] 
but the theological conception of Divine legislation on which 
it was originally baaed is now eliminated or disregarded. 
The relation between the physical law of inanimate nature 
and the moral or civil laws by which men are ruled has been 
reduced accordingly to one of remote analogy. 


§ 8. Natural or Moral Lav. 

By natural or moral law is meant the principles of natural 
right and wrong — the principles of natural justice, if we use 
the term justice in its widest sense to include all forms of 
rightful action. Eight or justice is of two kinds, distinguished 
as natural and positive. Natural justice is justi(SB as it is in 
deed and in truth — in its perfect idea. Positive justice is 
justice as it is conceived, recognised, and expressed, more or 
less incompletely and inaccurately, by the civil or some other 
form of human and positive law. Just as positive law, there- 
fore, is the expression of positive justice, so philosophers have 
recognised a natural law, which is the expression of natural 
justice (s). 

This distinction between natural and positive justice, 
together with the corresponding and derivative distinction 
between natural and positive law, comes to us from Greek 
philosophy. Natural justice is fva-iKov StKotov; positive justice 
is vo/iiKov SiKaiov; and the natural law which expresses the 
principles ' of natural justice is fva-iKo's vo/io?. When Greek 
philosophy passed from Athens to Borne, ipva-LKov hiKaiov 
appeared there ns juaiitia naturalia and fvo-iKoq vojuos as lex 
naturae or jua naturale. 

This natural law was conceived by the Greeks as a body of 
imperative rules imposed upon mankind by Nature, the per- 

<r) Bco. Pol. I. 16. 8. 

(*) The term “ poeitive ’’ in this UBage meiitns eatabliahed (poaitum) by 
eome form of human authority. As to the term positive law see section 14, 
infra. 
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sonified universe. The Stoics, more particularly, thought of 
Nature or the Universe as a living organism, of which the 
material world was the body, and of which the Deity or the 
Universal Eeason was the pervading, animating, and govern- 
ing soul; and natural law was the rule of conduct laid down 
by this Universal Beason for the direction of manhmd. 

Natural law has received many other names expressive of 
its divers qualities and aspects It is Divine Law Qus 
divinum ) — ^the command of God imposed upon men — ^this 
aspect of it being recognised in the pantheism of the Stoics, and 
commg into the forefront of the conception so soon as natural 
law obtained a place in the philosophical system of Christian 
writers. Natural law is also the Law of Beason, as being 
established by that Beason by which the world is governed, 
and also as being addressed to and perceived by the rational 
nature of man. It is also the Unwritten Law (jiis non 
amptum), aS being written not on brazen tablets or on pillars 
of stone, but solely by the finger of nature in the hearts of men. 
It is also the Universal or Common Law (kwvo? vd/ios, jua 
aonimvne, jua gentium), as being of universal vahdity, the 
same in all places and binding on all peoples, and not one thing 
at Athens and another at Borne, as are the civil laws of 
states (iSos vopos, jus civile) It is also the Eternal Law {lex 
aetema), as having existed from the commencement of the 
world, uncreated and immutable. Lastly, in modem times we 
find it termed the Moral Law, as being the expression of the 
principles of morality. 

The term natural law, in the sense with which we are here 
concerned, is now fallen almost wholly out of use. We speak 
of the principles of natural justice, or of the rules of natural 
morality, but seldom of the law of nature, and for this 
departure from the established usage of ancient and medieval 
speech there are at least two reasons The first is that the 
term natural law has become equivocal, for it is now used 
to signify physical law — the expression of the uniformities of 
nature. The second is that the term law, as applied to the 
principles of natural justice, brings with it certain misleading 
associations — suggestions of command, imposition, external 
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authority, legislation — which are not in harmony with the 
moral philosophy of the present day. 

The following quotations illustrate sufficiently the ancient 
and medieval conceptions of the law of nature : — 

Aristotle. — " Law is either universal (koivds vo/ios) or special 
(TSios v(5/ioy). Special law consists of th.e written, enactments by 
which men are governed. The universal law consists of those 
unwritten rules which are recognised among all men ” (t) “ Right 
and wrong have been defined by reference to two kinds of law. . . . 
Special law is that which is established by each people for itself. 

. . . The universal law is that which is conformable merely to 
Nature” («). 

Cicero. — " There is indeed a true law (lex), right reason, agree- 
ing with 'nature, diffused among all men, unchanging, everlasting. 
... It is not allowable to alter this law, nor to derogate from it, 
nor can it be repealed. We cannot be released from this law, either 
by the praetor or by the people, nor is any person required to explain 
or interpret it. Nor is it one law at Rome and another at Athens, 
one law to-day and another hereafter; but the same Imv, everlaating 
and unchangeable, will bind all nations at alt times ; and there will 
be one common lord and ruler of all, oven God the framer and 
proposer of this law ’’ (a). 

Fhilo Judaeus. — “ The unerring law is right reason; not on ordi- 
nance made by this or that mortal, a corruptible and perishable law, 
a lifeless law written on lifeless parchment, or engraved on lifeless 
columns ; but one imperishable, and impressed by immortal Nature 
on the immortal mind ” (y). 

Q-aius. — “AU. peoples that are ruled by laws and customs observe 
partly law peculiar to themselves and partly low common to all man- 
kind. That which any people has estabUshed for itself is called jus 
Qinile, as being law peculiar to that State (jus proprium civitatis). 
But that law which natural reason establishes among all mankind 
is observed equally by all peoples, and is for that reason called jus 
gentium," (s). 

Justinian. — ” Natural law (jura naturalia), which is observed 
equally in all nations, being established by divine providence, 
remains for ever settled and immutable; but that law which each 
State has established for itself is often changed, either by legislation 
or by the tacit cemsent of the people ” (a). 


(t) Rhet. I. 10. 

(u) Bhet. 1, 18. 

(x) Be Bep. III. 2S. 38. 

(y) Works, HI. 616 (Bohn's Bco. Library). On the Virtuous being also 
Free. 

(s) Institutes, I. 1. (a) Institutes, I. 3. 11. 
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Hooker. — “ The law of reason or human nature is that which men 
by discourse of natural reason have rightly found out themselves 
to he all for ever bound unto in their actions ” (b), 

OJiristian Thomasius, — “ Natural law is a divine law, written in 
the hearts of all men, obliging them to do those things which are 
necessarily consonant to the rational nature of mankind, and to 
refrain from those things which are repugnant to it” (c). 


The Jus Gentiuu or the Roman LAwrEBS. 

It is a commonly received opinion, that jtts gentium, although 
identihed as early as the time of Cicero with the jus naturale of the 
Greeks, was in its origin and primary signihcalion something quite 
distinct — a product not of Greek philosophy but of Roman law. It 
is alleged that jus gentium meant originally iliat system of civil and 
positive law which was administered in Rome to aliens (peregrini), 
as opposed to the system which was the exclusive birthright and privi- 
lege of Roman citizens (jus civile or jus guiritium) ; that this jus 
gentium, being later in date tlian the jus civile, was so much more 
reasonable and perfect that ft came to be identified with the law of 
reason itself, the Jus naturale of the Greeks, and so acquired a doable 
meaning, ( 1 ) jus gentium, viz. jus naturale, and ( 2 ) jus gentium, 
viz. that part of the positive law of Rome which was applicable to 
aliens, and not merely to citizens. That the term jus gentium did 
possess this double meaning cannot be doubted ; but it may be gravely 
doubted whether the true explanation of the fact is that which has 
just been set forth. It would seem more probable that jus gentium 
was in its very origin synonymous with jus naturale — a philosophical 
or ethical, and not a technical legal term — ^the Roman equivalent of 
the K01.V09 vo/ios of Aristotle and the Greeks; and that the technical 
significance of the term is secondary and derivative. Jus gentium 
come to mean not only the law of nature — the principles of natural 
justice — ^but also a particular part of the positive law of Rome, 
namely, that part which was derived from and in harmony with 
those principles of natural justice, and which therefore was applic- 
able in Roman law courts to all men equally, whether ewes or 
peregrini. In the some way in England, the term equity, although 
originally purely ethical and the mere equivalent of natural justice 
or jus naturae, acquired a secondary, derivative, and technical use 
to signify a particular portion of the civil law of England, namely, 
that portion which was administered in the Court of Chancery, and 
which was called equity because derived from equity in the original 
etliical sense. 


(6) Eco. Pol. I, 1. 10. 1. 

(o) Inst. Juriap. Div. I. 2. 97. 
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This, however, is not the place in which to enter into any detailed 
examination oi this very interesting and difiicult problem in the 
history of human ideas (d). 

§ 9. Conirentional Lav. 

By conventional law is meant any rule or system of rules 
agreed upon by persons for the regulation of their conduct 
towards each other. Agreement is a law for the parties to it. 
Examples are the rules and regulations of a club or other volun- 
tary society, and the laws of cricket, golf, or any other game. 
The laws of chess, for example, are the rules which the players 
have expressly or tacitly agreed to observe in their conduct of 
the game. 

In many cases conventional law is also civil law; for the 
rules which persons by mutual agreement lay down for them- 
selves are often enforced by the courts of justice of a state. 
But whether or nob these conventional rules thus receive 
recognition and enforcement as part of the civd law, they 
constitute law in the generic sense of a rule of human action. 
That part of civil law which has its source in agreement may 
itself be termed conventional law — ^for example the regulations 
of an incorporated company — ^but such a use of the term must 
be distinguished from that which is here under consideration. 
Conventional law in the present sense is not a part of the oivU 
law, but a different kind of law. 

The most important branch of conventional law is the law 
of nations, which, as we shall see later, consists essentially, 
and in its most important aspect, of the rules which have been 
expressly or impliedly agreed upon by states as governing their 
conduct and relations to each other. 

§ 10. Customary Lav. 

By customary law is here meant any rule of action which 
is actually observed by men — any rule which is the expression 


((^ See Nettlesbip, Contributions to Latin Lexicography, sub. voo. jus 
gentium ; Burle, Kesai historique aur le divelopp^ent de la notion du droit 
naturel dans I'antiqnitd grecque; Fhillipson, The International Law and 
Custom of Ancient Greece and Borne, vol. I. oh. 8; Bryce, Studies in History 
and Jurisprudence I. pp. 119-171; Bollock, Jonm. Gompar. Legisl. 1900, 
XI. 418; 1901, p. 204; Ofork, Bxactical Juiispmdence, dh, 18. 
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ol some actual uniformity of voluntary action. Custom is a 
law for those who observe it — a law or rule which they have set 
for themselves and to which they voluntarily conform their 
actions. Of this nature are the laws of dress, deportment, and 
etiquette. It is true that custom is very often obligatory — 
that is to say, its observance is very often enforced by some 
form of imperative law, whether the civil law or the law of 
positive morality; but irrespective of any such enforcement, 
and by reason solely of its de facto observance, it is itseH a law 
in that generic sense in which law includes any rule of action, 

Tlie operation of custom as one of the sources of civil law 
will be considered later. That portion of the civil law which 
has its source in custom is itself culled customary law, but it 
is not in this sense that the term is here used. Customary law 
in the present sense is not a part of civil law, but a different 
kind of law in the generic sense. 

§ 11. Praotioal or Technical Law. 

Yet another kind of law is that which consists of rules for 
the attainment of some practical end, and which, for want of 
a better name, we may term practical or technical law. These 
laws are the rules which guide us to the fulfilment of our 
purposes ; which inform us as to what we ought to do, or must 
do, in order to attain a certain end Examples of such are 
the laws of health, the laws of musical and poetical composi- 
tion, the laws of style, the laws of architecture, and the rules for 
the eflBcient conduct of any art or business. The laws of a 
game are of two kinds — some are conventional, being the rules 
agreed upon by the players; others are practical or technical, 
being the rules for the successful playing of the game. 

§ 12. Intevnatlonal Law. 

International law, or the law of nations, consists of those 
rules which govern sovereign states in their relations and 
conduct towards each other. All men agree tliat such a 
body of law exists, and that states do in fact act in obedience 
to it; but when we come to inquire what is the essential nature 
and source of this law, we find in the writings of those who 
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deal with it a very curious absence of definiteness and 
unanimity. The opinion which we shall liere adopt as correct, 
is that the law of nations is essentially a species of conventional 
law; that it has its source in international agi-eement; that it 
consists of the rules uhieh soveieign states have agreed to 
observe in their dealings with each other. 

This law has been defined by Lord Eussell of Killowen (o) 
as “ the 'aggregate of the rules to which nations have agreed to 
conform in their conduct towards one another.” “ The law of 
nations,” says Lord Chief Justice Coleridge (f), “is that 
collection of usages which civilised states ha\e agreed to 
observe in their dealings w’ith each other ” ” The authorities 
seem to me,” says Loi'd Esher (g), “ to make it clear that the 
consent of nations is requisite to make any proposition part 
of the law of nations ” ” To be binding,” says Lord Cock- 
bum (h), ” the law must have received the assent of the nations 
w’ho are to be bound by it This assent may he express, as 
by treaty or the acknowledged concurrence of Governments, 
or may be implied from established usage.” 

The international agreement which thus makes international 
law is of two kinds, being either express or implied. Express 
agi'eement is contained in treaties and international conven- 
tions, such as the Declaiation of Paris or the Covenant of the 
League of Nations. Implied agreement is evidenced chiefly 
by the custom or practice of states. By observing certain rules 
of conduct in the past, slates have impliedly agreed to abide 
by them in the future. By claiming the observance of such 
customs from other states, they have imphedly agreed to be 
bound by them themselves International law derived from 
express agreement is called in a narrow sense the conventional 
law of nations, although in a wider sense the whole of that law 
is conventional ; that part which is based on implied agreement 
is called the gjustomary law of nations. The tendency of 
historical development is for the whole body of the law to be 


(s) Ii. Q. B. 12, p S18. Adopted by Lord Alverstone, C.J., m West 
Band Gold Mining Co. v. [1905] 2 B. B., at p. 407 
(/) Reg, V. Keyn, 2 Es. D. p. 63. 
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reduced to the first of these two forms — to he codified and 
expressed in the form of an international convention, to which 
all civilised stales have given their express consent. Just as 
customary civil law tends to be absorbed in enacted law, so 
customary international law tends to bo merged in treaty law. 

International law is further divisible into two kinds, which 
may be distinguished as the common law of nations and the 
particular law of nations. The common law is that which 
prevails universally, or at least generally, among all civilised 
states, being based on their unanimous or general agreement, 
express or implied. The particular law is that which is in force 
solely between two or more states, by virtue of an agreement 
made between them alone, and derogating from the common 
law. 

International law exists only between those states which 
have expressly or impliedly agreed to observe it. Those states 
(which now ipclude all civilised communities, and some which 
are as yet only imperfectly civilised) are said to constitute the 
family or society of nations — an international society governed 
by the law of nations, just as each national society is governed 
by its own civil law. New states are received into this society 
by mutual agreement, and thereby obtain the rights and become 
subject to the duties created and imposed by international 
law [i). 


§ 13. Civil Law. 

I’inally, we come to the consideration of that kind of law 
which is the special subject-matter of this treatise. This is 
the civil law, the law of the state or of the land, the law of 
lawyers and the law courts. This is law in the strictest and 
original sense of the term, ell other applications of the term 
being derived from this by analogical extension. In the 
absence of any indication in the context of a different inten- 
tion, the term law, when used aimpUoiter, means civil law 
and nothing else, and in this sense the term is used in future 
throughout this book. 


(i) The natare of inieniational low is more folly discussed in Appendix VI. 
s.j. 8 
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The question of the true nature of civil law is one of so 
much difficulty and importance that it must be reserved for 
detailed consideration in the following chapter. 


SUMMARY. 

Law in its most general sense — any rale of action. 

Kinds of law in this sense ; 

1. Imperative law. Rules of action imposed on men by 
^ authority. 

The imperative theory of civil law — ^partially true but 
incomplete and one-sided. 

The sanctions of imperative law. 

2. Physical or scientific law. 

Rules formulating the rmiformities of nature. 

This conception of law derived from scholastic philosophy. 
The lex aeterna. 

3. Natural or moral law. 

Rules formulating the principles of natural justice. 

This conception of law derived from Greek j)hilosophy and 
Roman law. 

Two meanings of natural law : 

(a) Scientific or physical law. 

(b) Moral law. 

The jui gentium of the Romans. 

4. Conventional law — rules agreed upon by persons for the 
regulation of their conduct towards each other. 

5. Customary law — rules of action embodied in custom. 

6. Practical or technical law — rules of action for the attain- 
ment of practical ends. 

7. International law — ^the rules which govern sovereign states 
in their relations towards each other. 

8. Civil law— the law of the state as applied in the state’s 
courts of justice. 
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CHAPTER n. 

ClVUi LAW. 

§ ii. The Tem Law. 

The name civil law, though now Mien somewhat out of 
use in this sense, and though possessing certain other 
meanings, is the most proper and convenient title by which 
to distinguish the law of the land from other forms of law. 
Such law is termed civil, as being that of the oivita$ or state. 
The name is derived from the jus civile of the Romans. 
" Quod quiB<5^6 populus ipse sibi jus constituit, id ipsius 
proprium civilatis est, voeaturque jus civile, quasi jus proprium 
ipsius oivitatis " (a). 

The other meanings of civil law are not such as to be likely 
to create confusion. It often means the law of Rome (corpus 
juris oivilis) as opposed to the canon law (corpus juris canonioi) 
— these being the two systems by which, in the Middle Ages, 
the state and the Church were respectively governed — or as 
opposed to the law of England, inasmuch as England, unlike 
the rest of Europe, refused to receive the Roman law and 
developed a system of its own. The term civil law is also 
used to signify, not the whole law of the land, but only the 
residue of it after deducting some particular portion having a 
special title of its own. Thus, civil law is opposed to criminal 
law or to military law. 

The term civil law, as indicating the law of the land, has 
been partially superseded in recent times by the improper 
substitute, positive law. Jus positivum was a title invented 
by medieval jurists to denote law made or established 
(posUum) by human authority, as opposed to the jus naturaU, 
which was uncreated and immutable. It is from this contrast 


(a) Just. Inrt. I. 3. 1. 
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that the term positive derives all its point and significance. 
It is not permissible, therefore, to confine positive law to the 
law of the land. All law is positive that is not natural. 
International law, for example, is a kind of jus positivum, no 
less than the civil law itself (b). 

The term municipal law is sometimes used instead of civil 
law (c). This usage, however, is inappropriate and should 
bo discouraged, having regard to the modem connotation of 
the adjective municipal as relating to a municipality or 
borough. Its use us a synonym of civil is derived from 
municipium in the sense of a self-governing political com- 
munity within the Homan Empire. Civitas and municipium 
were closely related in meaning and use. Both terms denoted 
a body politic or state. The name civil law is derived from 
one of them, and the name municipal law from the other. 

The term law is used in two senses, which may be con- 
veniently distinguished as the abstract and rhe ^concrete. In 
its abstract application wo speak of the law of England, the 
law of libel, criminal law, and so forth. Similarly, we use 
the phrases law and order, law and justice, courts of law. 
In its concrete application, on the other hand, we say that 
Parliament has enacted or repealed a law; we speak of the 
by-laws of a railway company or municipality; we hear of 
the corn laws or the navigation laws. In the abstract sense we 
speak of law, or of the law; in the concrete sense we speak 
of a law, or of laws. The distinction demands attention for 
this reason, that the concrete term is not oo-extensive and 
coincident with the abstract in its application. Law or the 
law does not consist of the total number of laws in force. 
The constituent elements of which the law is made up are 
not laws, but rules of law or legal, principles. That a will 
requires two witnesses is not rightly spoken of as a law of 
England; it is a rule of English law. 4 means a statute, 
enfuiltaient, ordinance, decree or other exercise of legislative 


(b) See Aquln&s, Smuma, 2. 2 q. 67 (De iTure). Art 2 : 'Utram jus 
conveniwter dividatar in jna natoiale et jus positivum. See also Suarez, 
Be liegibus, I. S. 18. ; (Bex) positiva diota est, quasi addita naturali legi 
(e) See, lor exaiuple, Blaoketoue I. 68; The Zamora, [1916] 2 A. C. p. 91, 
per Bord Parker. 
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authority. It is one o£ the sources of law in the abstract 
sense. A law produces statute law or some other form of 
enacted law, just as a judicial precedent produces case law. 
There is much law recognised, applied and enforced in the 
courts of justice which has not been enacted by any law. 
Conversely, although laws commonly produce law, this is not 
invariably the case. Every Act of Parliament is called a law, 
but not all Acts of Parliament have as their purpose or effect 
the formulation of rules of law. Statutes are essentially the 
formulation of the will of the sovereign legislature, and this 
may be directed to other purposes than the alteration of the 
legal system. Before the establishment of the system of 
judicial divorce, a divorce could only be obtained by means 
of a private Act of Parliament. But such a statute or law 
(sensu eoncreto) was no more a source of law (sensu absiracto) 
than is a judicial decree of divorce at the present day. 
Similarly, aft Act of attainder, whereby an offender was 
declared a traitor and condemned to death, did not create 
law any more than does the sentence of a criminal court. 
It must be borne in mind, therefore, that law and laws — the 
law and a law — are not identical in nature or scope. All 
law is not produced by laws, and all laws do not produce 
law. 

This ambiguity is a peculiarity of English speech. All the 
chief Continental languages possess distinct words for the two 
meanings thus inherent in the English term law. Law in the 
concrete is lex, lot, GeaeU, Ugge. Law in the abstract is 
jus, droit, Beoht, diritto. The law of Borne was not lex 
civilis, but jus civile. Lex, a statute, was one of the sources 
of jus. So in Erench with droit and loi, and in German with 
Beoht and Oesete. It is not the case, indeed, that the distinc- 
tion between these two sets of terms is always rigidly main- 
tained, for we occasionally find the concrete word used in 
the abstract sense. Medieval Latin, for example, frequently 
uses lea! as equivalent to jus; we read of lex naturalis no less 
than of jus naturals ; and the same usage is not uncommon 
in the case of the Erench loi. The fact remains that the 
Continental languages possess, and in general make use of, a 
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method of avoiding the ambiguity inherent in the single 
English term. 

It is to be observed, however, that this advantage has 
been obtained by these languages at a considerable cost, for 
the terms jus, droit, Recht, diriito, are themselves ambiguous 
in another manner. They mean not only law [sensu 
abstracLo), but also right or justice (d). In Continental speech 
and thought, therefore, it is always necessary to bear in 
mind the distinction between jus, droit, or Beoht in their 
ethical and in their legal signification. A similar double 
meaning was in earlier usage possessed by the English term 
right. Common law and common right, for example, were 
synonymous. The same ambiguity is still possessed by the 
term equity, which means either natural justice, or that form 
of law which was developed and administered by the Court 
of Chancery. 

Most English writers have, in defining law, r defined it in 
the concrete instead of in the abstract sense. They have 
attempted to answer the question : What is a law ? while the 
ti'ue enquiry is: What is law? The central idea of juridical 
theory is not lex, but jus, not Qesetz, but Recht. To this 
inverted and unnatural method of enquiry there are two 
objections. In the first place, it involves a useless and embar- 
rassing conflict -with legal usage. In the mouths of lawyers 
the concrete signification is quite unusual. They speak 
habitually of law, of the law, of rules of law, of questions 
of law, of legal principles, but rarely of a law or of the laws. 
When they have occasion to express the concrete idea, they 
avoid the generic expression, and speak of some particular 
species of laws — a statute, an Act of Parliament, a by-law, 
or a rule of court. In the second place, ‘this consideration of 
laws instead of law, of Zepea instead of jus, tends almost neces- 
sarily to the conclusion that statute law is the type of all 
law, and the form to which all of it is reducible in the last 
analysis. It misleads inquirers by sending them to the legis- 

(d) D. 1. 1. U. ; Xd qvod semper eequain ac bomim est jus dicitur. 
D 1. 1. 10. 3 : Juris ptudeutts esir . . . jnsti atque injusti sdentia. 
D. 1. 1. 1- 1. ; Jxte set toM to&i ei aequl. Qiotius, Ce Jure Belli ac Facis, 
1 t. S : JttB bio nihil sUfld qtuun quad jnsinun est signifioat. 
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lature to discover the true nature nnrl origin of law, instead of 
to the courts of justice. It is consequently responsible for 
much that is inadequate and untrue in the juridical theory 
of English writers (e). 

§ IS. The Definition of Law. 

All law is not made by the legislature. In England most 
of it is made by the law courts. There is more law to be 
found in the law reports than in the Statute book. But all 
law, however made, is i-ccognised and administered by the 
courts, and no rules are recognised and administered by the 
courts which are not rules of lav . It is therefore to the courts 
and not to the legislature that ve must go in order to 
ascertain the true nature of the law. 

Tlie law may be defined as the body of principles recog- 
nised and applied by the slate in the administration of justice. 
In other wosds, the law consists of the niles recognised and 
acted on by courts of justice. 

To this definition the following objection may be made. 
It may be said: “In thus defining law by reference to the 
administration of justice, you have reversed the proper order 
of ideas, for law is first in logical order and the administration 
of justice second. The latter, therefore, must be defined by 
reference to the former, and not vice versa. Courts of justice 
are essentially courts of law, justice in this usage of speech 
being merely another name for law. The administration of 
justice means the enforcement of the law. The laws are the 
commands laid by the state upon its subjects, and the law 
courts are the organs through which these commands are 
enforced. Legislation, direct or indirect, must precede adjudi- 
cation, Your definition of law is therefore inadequate, for it 
runs in a circle. It is not permissible to say that the law is 
the body of rules observed in the administration of justice, 
since this function of the state must itself be defined as the 
application and enforcement of the law." 

(e) The plural term laws is aometimes used in a collective sense to mean 
the entire corpus juris — the law in its entirety; as in the case o{ the 
enc^clopsdia known as Halshuiy's Laws of Bngiand. 'We do not speak, 
however, of the laws of contract or of torts. 
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This objection is based on an erroneous conception of the 
essential nature of the administration of justice. The primary 
purpose of this function of the state is that which its name 
implies — ^to maintain right, to uphold justice, to protect rights, 
to redress wrongs. The administration of justice may he 
defined as the maintenance of right or justice within a political 
community by means of the physical force of the state, and 
through the instrumentality of the state’s judicial tribunals. 
Law is secondary and imessential. It consists of the autho- 
ritative rules which judges apply in the administration of 
justice, to the exclusion of their own free will and discretion. 
For good and sufficient reasons the courts which administer 
justice are constrained to walk in predetermined paths. They 
are not at liberty to do that which seems right and just in 
their own eyes. They are bound hand and loot in the bonds 
of an authoritative creed which they must accept and act on 
without demur. This creed of the courts of justiee constitutes 
the law; and so far as it extends, it excludes all right of 
private judgment. The law is the wisdom and justice of the 
organised commonwealth, formulated for the authoritative 
direction of those to whom the commonwealth has delegated 
its judicial functions. What a litigant obtains in the tribunals 
of a modern and civilised state is doubtless justice according 
to law, but it is essentially and primarily justice and not law. 
Judges are appointed, in the words of the judicial oath, “ to 
do right to all manner of people, after the laws and usages 
of this realm.” Justice is the end, law is merely the instru- 
ment and the means, and the instrument must be defined by 
reference to its end. 

It is essential to a clear understanding of this matter to 
remember that the administration of justice is perfectly 
possible without law at all. Howsoever expedient it may be, 
howsoever usual it may be, it is not necessary that the courts 
of the state should, in maintaining right and redressing wrong, 
act according to those fixed and predetermined principles which 
are called the law. A tribimal in which right is donei to all 
manner of people in such fashion as commends itself to the 
unfettered discretion of the judge, in which equity and good 
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conscience and natural justice are excluded by no rigid and 
artificial rules, in which the judge does that which lie deems 
just in the particular case, regardless of general principles, 
may not be an efficient or trustworthy tribunal, but is a 
perfectly possible one. It is a 001114 of justice which is not 
also a court of law. 

Moreover, even when a system of law exists, the extent 
of it may vary indefinitely. The degree in which the free 
discretion of a judge in doing right is excluded by pre- 
determined rules of law is capable of indefinite increase or 
diminution. The total exclusion of judicial discretion by legal 
principle is impossible in any system. However great is the 
encroachment of the law, there must remain some residuum 
of justice which is not according to law — some activities in 
respect of which the administration of justice cannot be 
defined or regarded as the enforcement of the law. Law is a 
gradual growjh from small beginnings. The development of 
a legal system consists in the progressive substitution of rigid 
pre-established principles for individual judgment, and to a 
very large extent these principles grow up spontaneously within 
the tribunals themselves. That great aggregate of rules which 
constitutes a developed legal system is not a condition pre- 
cedent of the administration of justice, but a product of it. 
Gradually, from various sources — ^precedent, custom, statute — 
there is collected a body of fixed principles which the courts 
apply to the exclusion of their private judgment. The question 
at issue in the administration of justice more and more ceases 
to be: “ What is the right and justice of this case?” and 
more and more assumes the alternative form: ” What is the 
general principle already established and accepted, as appli- 
cable to such a ease as this?” Justice becomes increasingly 
justice according to law, an(|, courts of justice become 
increasingly courts of law. 

$ 16. Justice According to Law. 

That it is on the whole expedient that courts of justice 
should thus become courts of law, no 6 ne can seriously doubt, 
Yet the elements of evil involved in the transformation are 
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too obvious and serious ever to have escaped recognition. 
Laws are in theory, as Hooker says, ” the voices of right 
reason they are in theory the utterances of Justice speaking 
to men by the mouth of the state; but too often in reality 
they fall far short of this ideal. Too often they “ turn judg- 
ment to wormwood,” and make the administration of justice 
a reproach. Nor is this true merely of the earlier and ruder 
stages of legal development. At the present day our law 
has learnt, in a measure never before attained, to speak the 
language of sound reason and good sense, but it still retains in 
no slight degree the vices of its youth ; nor is it to bo expected 
that at any time wo shall altogether escape from the perennial 
conflict between law and justice. It is needful, therefore, that 
the law should plead and prove the ground and justification 
of its existence. 

The chief uses of the law are three in number. The first 
of these is that it imparts uniformity and ceftainty to the 
administration of justice. It is vitally important not only 
that judicial decisions should be correct, distinguishing 
accurately between right and wrong, and appointing fitting 
remedies for injustice, but also that the subjects of the state 
should be able to know beforehand the decision to which, on 
any matter, the courts of justice will come. This provision is 
impossible unless the course of justice is uniform, and the 
only efiectual method of procuring uniformity is the observance 
of those fixed principles which constitute the law. It would 
be well, were it possible, for the tribunals of the state to 
recognise and enforce the rules of absolute justice, but it 
is better to have defective rules than to have none at all. 
Tor we expect from the coercive action of the state, not 
merely the maintenance of abstract justice, but the establish- 
ment within the body politic of some measure of system, 
order and harmony in the actions and relations of its members. 
It is often more important that a rule should be definite, 
certain, known, and permanent, than that it should be ideally 
just. Sometimes, indeed, the element of order and certainty 
is the only one which requires consideration, it being entirely 
indifierent what the rule is, so long as it exists and is adhered 
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to. The rule of the road is the best and most familiar 
example of this, but there are many other instances in which 
justice seems dumb, and yet it is needful that a definite rule 
of some sort should be adopted and maintained. 

Tor this reason we require in great part to exclude judicial 
discretion by a body of inflexible law. Tor this reason it is 
that in no civilised community do the judges and magistrates, 
to whom is entrusted the duty of maintaining justice, exercise 
with a free hand the viri boni arbitrium. The more complex 
our civilisation becomes, the more needful is its regulation by 
law, and the less practicable the alternative method of judicial 
procedure. In simple and primitive communities it is 
doubtless possible, and may even be expedient, that rulers 
and magistrates should execute judgment in such manner 
as beat commends itself to them. But in the civilisation to 
which we have now attained, any such attempt to substitute 
the deliveraiwiea of natural reason for predetermined prin- 
ciples of law would lead to chaos. "Beason, ” says Jeremy 
Taylor (/), “is such a box of quicksilver that it abides no 
where; it dwells in no settled mansion; it is like a dove’s 
neck; . , . and if we inquire after the law of nature ’* (that 
is to say, the principles of justice) “ by the rules of our reason, 
we shall be as uncertain as the discourses of the people or the 
dreams of disturbed fancies.” 

It is to be observed, in the second place, that the necessity 
of conforming to publicly declared principles protects the 
administration of justice from the disturbing influence of 
improper motives on the port of those entrusted with judicial 
functions. The law is necessarily impartial. It is made for 
no particular person, and for no individual case, and so admits 
of no respect of persona, and is deflected from the straight 
course by no irrelevant considerations peculiar to the special 
instance. Given a definite rule of law, a departure from it 
by a hairsbreadth is visible to all men, but within the sphere 
of individual judgment the differences of honest opinion are 
so manifold and serious that dishonest opinion can pass in 
great part unchallenged and undetected. Where the duty of 


(/) Bnctor Pnbitantiam CWorke XU. 209, Heber's ed.). 
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the judicature is to execute justice in accordance with fixed 
and Imown principles, the whole force of the public conscience 
can be brought to the enforcement of that duty and the 
maintenance of those principles. But when courts of justice 
are left to do that which is right in their own eyes, this 
control becomes to a great extent impossible, public opinion 
being left without that definite guidance which is essential to 
its force and influence. So much is this so, that the adminis- 
tration of justice according to law is rightly regarded as one 
of the first principles of political liberty. “ The legislative* 
or supreme authority,” says Locke (g), “ cannot assume to 
itself a power to rule by extemporary, arbitrary decrees, but 
is hound to dispense justice, and to decide the rights of the 
subject by promulgated, standing laws, and known, autho- 
rised judges,” So, in the words of Cicero (h): “ We are thei 
slaves of the law that we may be free.” 

It is to its impartiality, far more than to ii® wisdom (for 
this latter virtue it too often lacks), that are due the influence 
and reputation which the law has possessed at all times. 
Wise or foolish, it is the same for all, and to it, therefore, 
men have ever been willing to submit their quarrels, knowing, 
as Hooker says (t), that ” the law doth speak with aU 
indifEerenoy ," that the law hath no side-respect to their 
persons.” Hence the authority of a judgment according to 
law. The reference of international disputes to arbitration, 
and the loyal submission of nations to awards so made, are 
possible only in proportion to the development and recogni- 
tion of a definite body of international law. The authority of 
the arbitrators is naught ; that of the law is already sufflcient 
to .maintain in great part the peace of the world. So in thei 
case of the civil law, only so far as justice is transformed into' 
law, and the love of justice into the spirit of law-abidingness, ' 
will the influence of the judicature rise to an efficient level, , 
and the purposes of civil government be adequately fulfilled. 

Finally, the law serves to protect the administration of 
justice from the errors of individual judgment. The establish- 

(ff) Treatise of Government, H. 11. 186. 

(ft) Pro Olnentio, 68. 146. 

(() Eeelesiostieal Polity, I. 10. 7. 
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ment of the law is the substitution of the opinion and con- 
science of the community at large for those of the individuals 
to whom judicial functions are entrusted. The principles of 
justice are not always clearly legible by the light of nature. 
The problems oSered for judicial solution are often dark and 
difficult, and there is great need of guidance from that experi- 
ence and wisdom of the world at large of which the law is 
the record. The law is not always wise, but on the whole, 
and in the long run, it is wiser than those who administer it. 
It expresses the will and reason of the body politic, and claims 
by that title to overrule the will and reason of judges and 
magistrates, no less than those of private men. ‘ ‘ To seek 
to be wiser than the laws,” says Aristotle (7c), “ is the very 
thing which is by good laws forbidden.” 

These, then, are the chief advantages to be derived from 
the exclusion of individual judgment by fixed principles of 
law. Nevertheless, these benefits are not obtained save at a 
heavy cost. The law is without doubt a remedy for greater 
evila, yet it brings with it evils of its own. Some of them 
are inherent in its very nature, others are the outcome of 
tendencies which, however natural, are not beyond the reach 
of eSeotive control. 

The first defec t of a legal system is its r^idity. A general 
principle of law is the product of a process of abstraction. 
It results from the elimination and disregard of the less 
material circumstances in the particular cases falling within 
its scope, and the concentration of attention upon the more 
essential elements which these cases have in common. We 
cannot be sure that, in applying a rule so obtained, the 
elements so disregarded may not be material in the particular 
instance; and if they are so, and wo make no allowance for 
them, the result is error and injustice. This possibility is 
fully recognised in departments of practice other than the law. 
The principles of political economy are obtained by the elimina- 
tion of every motive save the desire for wealth, but we do 
not apply them blindfold to individual cases without first 


(fc) Rhetoric, I. 16. See also Bacon, De Angmentis, Lib. 8, Aph. 68; 
Keminem c^ortere logibna ease sapientiorem. 
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taking account of the possibly disturbing influence of the 
eliminated elements. In law it is otherwise, for here a prin- 
ciple is not a mere guide to the due exercise of a rational 
discretion, but a substitute for it. It is to be applied without 
any allowance for special circumstances, and without turning 
to the right hand or to the left. The result of this inflexibility 
is that, however carefully and cunningly a legal rule may be 
framed, there will in all probability be some special instances 
in which it will work hardship and injustice, and prove 
a source of error mstead of a guide to truth. So infinitely 
various are the affairs of men, that it is impossible to lay down 
general principles which will be true and just in every case. 
If we are to have general rules at all, we must be content to 
pay this price. 

The time-honoured maxim, Summum ]ub est summa 
injuria, is an expression of the fact that few legal principles 
are so founded in truth that they can be puched to their 
extremest logical conclusions without leading to injustice. 
The more general the principle, the greater is that elimination 
of immaterial elements of which it is the result, and the 
greater therefore is the chance that, in its rigid application, 
it may be found false. On the other hand, the more carefully 
the rule is qualified and limited, and the greater the number 
of exceptions and distinctions to which it is subject, the 
greater is the difficulty and uncertainty of its application. In 
attempting to escape from the evils which flow from the 
rigidity of the law, we incur those due to its complexity, and 
we do wisely if we discover the golden mean between the two 
extremes. 

Analogous to the vice of rigidity is that of conservatism. 
The former is the failure of the law to conform itseK to the 
requirements of special instances and unforeseen classes of 
oases. The latter is its fEulure to conform itself to those 
changes in circumstances and in men’s views of truth and 
justice which are inevitably brought about by the lapse of 
time In the absence of law, the administration of justice 
would automatically adapt itself to the circumstances and 
opinions of the time, but fettered by rules of law, courts of 
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justice do the bidding, not of the present, but of the times 
past in which those rules were fashioned. That which is true 
to-day may become false to-morrow by change of circum- 
stances, and that which is taken to-day for wisdom may 
to-morrow be recognised as folly by the advance of knowledge. 
This being so, some method is requisite whereby the law, 
which is by nature stationary, may be kept in harmony with 
the circumstances and opinions of the time. If the law is to 
bo a living orgamsm, and not a mere petrification, it is neces- 
sary to adopt and to use with vigilance some effective instru- 
ment of legal development, and the quality of any legal 
system wiU depend on the efftoiency of the means so 1 alien 
to secure it against a fatal conservatism. Legislation — the 
substitution of new principles for old by the express declaration 
of the state — is the_ instrument approved by all civilised and 
progressive races, none other having been found comparable 
to this in poip^ of efficiency. Even this, however, is incapable 
of completely counteraeting the evil of legal conservatism. 
However perfect we may make our legislative machinery, the 
law will lag behind public opinion, and public opinion behind 
the truth. 

Another vice of the law is formalism. By this is meant 
the tendency to attribute undue importance to form as opposed 
to substance, and to exalt the immaterial to the level of the 
material. It is incumbent on a perfect legal system to exercise 
a sound judgment as to the relative importance of the matters 
which come within its cognisance; and a system is infected 
with formalism in so far as it fails to meet this requirement 
and raises to the rank of the material and essential that which 
is in truth unessential and accidental. "Whenever the import- 
ance of a thing in law is greater than its importance in fact, 
we have a legal formality. The formalism of ancient law is 
too notorious to require illustration, but we are scarcely yet in 
a position to boast ourselves as above reproach in this matter. 
Much legal reform is requisite if the maxim De minimis non 
aurat lew is to be accounted anything but irony. 

The last defect that we shall consider is undue and 
needless eogiplexity. It is not possible, indeed, for any fuUy 
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developed body of law to be such that he who runs may read it. 
Being, as it is, the reflection within courts of justice of the 
complex facts of civilised existence, a very considerable degree 
of elaboration is inevitable. Nevertheless the gigantic bulk 
and bewildering difficulties of our own labyrinthine system are 
far beyond anything that is called for by the necessities of the 
case. Partly through the methods of its historical develop- 
ment, and partly through the influence of that love of subtilty 
wffiich has always been the besetting sin of the legal mind, our 
law is filled with needless distinctions, which add enormously 
to its bulk and nothing to its value, while they render a great 
part of it unintelligible to any but the expert. This tendency 
to excessive subtilty and elaboration is one that specially 
affects a system which, like our own, has been largely 
developed by way of judicial decisions. It is not, however, an 
unavoidable defect, and the codes which have in modem times 
been enacted in European countries prove the^ possibility of 
reducing the law to a system of moderate size and intelligible 
simplicity. 

Prom the foregoing considerations as to the advantages and 
disadvantages which are inherent in the administratioti of 
justice according to law, it becomes clear that we must guard 
against the excessive development of the legal system. If the 
benefits of law are great, the evils of too much law are not 
small. Bacon has said, after Aristotle (1) : Opfima eat lex quae 
minimum relinquit arhitrio judioia "However true this may be 
in genei’al, there arc many departments of judicial practice to 
which no such principle is applicable. Much has been done 
in recent times to prune the law of morbid growths. In many 
departments judicial discretion has been Croed from the bonds 
of legal principle. Forms of action have been abolished; rules 
of pleading have been relaxed ; the credibility of witnesses has 
become a matter of fact, instead of as formerly one of law; a 
discretionary power of punishment has been substituted for 
the terrible legal uniformity which once disgraced the adminis- 
tration of criminal justice; and the future will see further 
reforms in the same direction. 


(E) Bacon, Be Angmentia, Lib. 8, Aph. 46 ; Aiistotle's Bbeioric, I. 1. 
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We have hitherto taken it for granted that legal principles 
are nece&sarily inflexible — that they are essentially peremptory 
rules excluding judieial discretion so far as they extend — ^that 
they must of necessity be followed blindly by courts of justice 
even iiguinst their better judgment. Theie seems no reason, 
however, in the nature of things why the law should not, to a 
considerable extent, be flexible instead of rigid — should not aid, 
guide, and inforni judicial discretion, instead of excluding it — 
shovdcl not be subject to such exceptions and qualifications as 
in special circumstances the courts of justice shall deem 
rc'asonablt' or rcipiisitc. There is no apparent reason why the 
law should sny to the judicature: "Do this in all cases, 
■whether jou consider it reasonable or not instead of " Do this 
oxccfit in those cases in vrhich you consider that there are 
special reasons for doing otherwise." Such flexible principles 
are not unknown even at the present day, and it seems 
probable that in the more perfect system of the future much 
law that is now rigid and peremptory will lapse into the 
category of the conditional. It will always, indeed, be f^ynd 
needful to maintain great part of it on the higher le\'el, bqfti we 
have not yet realised to what an extent flexible prineiplea' are 
sufficient to attain all the good purposes of the la'w, while 
avoiding much of its attendant evil. It is probable, for 
instance, that the great bulk of the law of evidence should be 
of this nature. These rules should for the most part guide 
judicial discretion, instead of excluding it. In the former 
capacity, being in general founded on experience and good 
sense, they would be valuable aids to the discovery of truth; 
in the latter, they are too often the instruments of error. 


§ 17. The Imperative Theory of Law, 

We have defined the law as consisting of the rules in 
accordance with which justice is administered by the judicial 
tribunals of the state. In a previous chapter we adverted to 
and partially considered a different doctrine which has received 
widespread acceptance, smd which may he termed the 
imperative or purely imperative theory of law. According to 
this theory the civil law is essentially and throughout its whole 
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compass nothing more than a particular variety of imperative 
law, and consists of the general commands issued by the state 
to its subjects and enforced through the agency of courts of law 
by the sanction of physical force. It is now necessary to 
consider this theory more fully. 

We have already seen that it contains an important element 
of truth. It rightly recognises the essential fact that civil law 
is the product of the state and depends for its existence on the 
physical force of the state exorcised through the agency of 
judicial tribunals. Whore there is no state which governs a 
community by the use of physical force, there can be no such 
thing n« civil law. It is only if and so far as any rules are 
recognised by the state in the exercise of this function that 
these rules possess the essential nature of civil law. 

This being so, there is no weight to be attributed to what 
may be termed the historical argument against the imperative 
theory of law. This argument may be formulated as follows: 
” Although the definition of law as the command of the state 
is plausible, and is at first sight sufficient, as applied to the 
developed political societies of modern times, it is inapplicable 
to more primitive communities. Early law is not the 
command of tlie stale; it baa its source in custom, religion, 
or public opinion, and not in any authority vested in a 
political superior. It is not imtil a comparatively late stage 
of social evolution that law assumes its modern form and is 
recognised as a product of supreme power governing a body 
politic. Law is prior to, and independent of, political authority 
and enforcement. It is enforced by the state because it is 
already law, and not vice verm (m). 


(m)l^ec, ftir example, Bryce's Studies in History and Jurisprudsnee, 
Vol. II., pp. 44 and 240 : " Broadly speaking, there are in every community 
t-wo antlioritiCH which can make law : the Slate, t.e., the ruling and 
directing power, whatever it may be, in which the government of the com- 
munity resides, and the People, that is, the whole ooij of the community, 
regarded not as incorporated in the state, but as being merely so many 
persons who have commercial and social relations with one enothei. . . 
Law cannot he always and everywhere the creation of the state, because 
instances can he adduced where law existed in a community before there 
was any htate." See also Poliook's First Book of lurispmdenoe, p. 24, 
2nd ed. : “ That imperative ehsracter of law, which in our modem experience 
is its constant attribute, is found to he wanting in societies which it would 
ho rash to call barbarous, and false to call lawless. . . Hot only law, hnt 
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To this argument the advocates of the imperative theory 
can give a valid reply. If there arc any rules prior to, and 
independent of the state, they may greatly resemble law ; they 
may bo the primeval substitutes for law; they may be the 
historical source from which law is developed and proceeds; 
but they are not themselves law. There may have been a 
time in the far past when a man was not distinguishable 
from the anthropoid ape, but that is no reason for now defining 
a man in such miinnou as to include an ape. To trace two 
diffuront things to a common origin in the beginnings of their 
historical evolution is not to disprove the existence or the 
importance of an essential difference between them as they 
now stand. This is to confuse all boundary lines, to substitute 
the history of the past for the logic of the present, and to 
render all distinction and definition vain. The historical point 
of view is valuable as a supplement to the logical and ana- 
lytical, hut nst as a substitute for it. It must be borne in 
mind that in the beginning the whole earth was without form 
and void, and that science is concerned not with chaos but 
with cosmos. 

The plausibility of the historical argument proceeds from 
the failure adequately to comprehend the distinction, hereafter 
to be noticed by us, between the formal and the material 
sources of law'. Its formal source is that from which it obtains 
the nature and force of law. This is essentially and exclusively 
the_^wer and will of the state. Its md^rial sources, on the 
other hand, are those from which it derives its material 
contents. Custom and religion may be the material sources of 
^egal system no less than that express declaration of new 
legal principles by the state which we term legislation. In 
early times, indeed, legislation may be unknown. No rule of 
law may as yet have been formulated in any declaration of the 
stale. It may not yet have occurred to any man that such a 
process ns legislation is possible, and no ruler may ever yet 
have made a law. Custom and religion may bo all-pow'erful 

law with a good deal of formality, has existed before the State had any 
adequate moans of eompellmg its observance, and indeed before there was 
any regular process of enforcement at all *’ See also Maine’s Early 
History of Institutions, Lect. IS, p. 36i, and Lect 13, p. 380. 
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and exclusive. Nevertheless i£ any rule of conduct has already 
put on the true nature, form, and essence of the civil law, it 
is because it has already at its bade the power of the organised 
commonwealth for the maintenance and enforcement of it. 

Yet, although the imperative theory contains this element 
of the truth, it is not the whole truth. It is one-sided and 
inadequate — the product of an incomplete analysis of juridical 
conceptions. In the first place it is defective inasmuch as it 
disi’egards that ethical element which is an essential con- 
stituent of the complete conception. As to any special relation 
between law and justice, this theory is silent and ignorant. 
It eliuiiuates from the implication of tJio term law all elements 
save that of force. This i.s an illegitimate simplification, for 
the complete idea contains at least one other element which is 
equally essential and permanent. This is, right or justice. If 
rules of law are from one point of view cojnmands issued by 
the state to its subjects, from another standpoirA they appear 
as the principles of right and wrong so far as recognised and 
enforced by the state in the exercise of its essential function 
of administering justice. Law is not right alone, or might 
alone, hut the perfect union of the two. It is justice speaking 
to men by the voice of the state. The established law, indeed, 
may be far from corresponding accurately with the true rule 
or right; nor is its legal validity in any way affected by any 
such imperfection. Nevertheless in idea law and justice are 
coincident. It is for the expression and realisation of justice 
that the law has been created, and, like every other work of 
men’s hands, it must be defined by reference to its end and 
purpose. A purely imperative theory, therefore, is as one-sided 
ns a purely ethical or non-imperative theory would be. It 
mistakes a part of the connotation of the term defined for the 
whole of it. 

We should be sufficiently reminded of this ethical element 
by the usages of pnpiilnr speech. The tenns law and justice 
are futniliiir associates. Courts of law are also courts of justice, 
and the administration of ju.stice is also the enforcement of 
law. Right, wrong, and duty are leading terms of law, as well 
as of morals. If we tuni from our own to foreign languages. 
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we find that law and right are usually called by the very same 
name. Jus, droit, Reoht, dintto, have all a double meaning; 
they are all ethical, as well as jm'idical; they all include the 
rules of justice, as well as those of law. Are these facts, then, 
of no significance? Are we to look on them as nothing more 
than accidental and meaningless coincidences of speech ? It is 
this that the advocates of the theory in question would have us 
believe. We may, on the contrary, assume with confidence 
that these relations between the names of things are but the 
outward manifestation of very real and intimate relations 
between the things named. A theory which regards the law 
as the eonimund of the htalo and nothing more, and which 
entirely ignores the aspect of law as a public declaration of the 
principles of justice, would lose all its plausibility if expressed 
in a language in which the term for law signifies justice also. 

Even if we incorporate the missing ethical element in 
the definition, even if we define the law as the sum of the 
principles of justice recognised and enforced by the state, 
even if we say with Blackstone (n) that law is ‘‘ a rule of 
civil conduct, prescribed by the supreme power in a state, 
commanding what is right and prohibiting what is %vrong,” 
we shall not reach the whole truth. For although the idea of 
command or enforcement is an essential implication of the 
law, in the sense that there can be no law where there is no 
coercive administration of justice by the state, it is not true 
that every legal principle assumes, or can be made to assume, 
the form of a command. Although the imperative rules of 
I right and wrong, as recognised by the state, constitute a part, 

■ and, indeed, the most important part, of the law, they do not 
constitute the whole of it. The law includes the whole of the 
principles accepted and applied in the administration of jus- 
tice, whether they are imperative principles or not. The only 
legal rules which conform to the imperative definition are 
those which create legal obligations, and no legal system 
consists exclusively of rules of this description. All well- 
developed bodies of law contain innumerable principles which 
have some other purpose and content than this, and so fall 


(n) Comiueataries, I. 44, 
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ouliSide tlie scope of the imperative definition. These non- 
imperative legal principles are of various kinds. There are, 
for example, pejmissive rules of law — ^namely, those which 
declare certain acts not to be obligatory or not to be wrongful — 
a rule, for instance, declaring that witchcraft or heresy is no 
crime, or that damage done by competition in trade is no 
cause of action. It cannot be denied that these are rules of 
law as that term is ordinarily used, and it is plain that they 
fall within the definition of the law as the principles acted on 
by courts of justice. But in what sense are they enforced by 
the state? Tliey arc not commands, but permissions; they 
create liljcrtios, not obligations. So, also, the innumerable 
rules of judicial procedure are largely non-imperative. They 
are in no proper sense rules of conduct enforced by the state. 
Let us take, for example, the principles that hearsay is no 
evidence; that written evidence is superior to verbal; that a 
contract for the sale of land cannot be proved except by writing; 
that judicial notice will be taken of such and such facts ; that 
matters once decided are decided once for oil as between the 
same parties; that the interpretation of written documents is 
the oflice of the judge and not of the jury; that witnesses 
must be examined on oath or affirmation; that the verdict of 
a jury must be unanimous. Is it not plain that these are in 
their true nature rules in accordance with which judges 
administer justice to the exclusion of their personal judgment, 
and not rules of action appointed by the state for observance 
by its subjects and enforced by legal sanctions? 

There are various other forms of non-imperative law, 
notably those which relate to the existence, application, and 
interpretation of other rules. The illustrations already given, 
however, should be sufficient to render evident the fact that 
the purely imperative theory not merely neglects an essential 
element in the idea of law, but also falls far short of the Cull 
(ippliwition or denotation of the tomi. All legal principles are 
not commands of the state; and those which are such com- 
mands are at the same time, and in their essential nature, 
something more, of which the imperative theory takes no 
account. 
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§ 18. The Authority of Law. 

Some writers have endeavoured to avoid the foregoing 
objections to the purelj' imperative theory of law by regarding 
rules of procedure, and all other non-imporative principles, 
as I)eing in reality the commands of the state addressed, not 
to the public at large, but to the judges. The rule, they say, 
that murder is a crime is a command addressed to all persons 
not to commit murder, and the rule that the punishment for 
murder is death is a command- to the judges to inflict that 
punishment. Similarly, the nde that hearsay is not admissible 
in evidence is a command of the stiito to the judges not to 
admit evidence of that kind. By taking this view of the 
matter, it is endeavoured to bring the whole body of legal 
principles within the scope of the definition of law as the 
general commands of the state (o). 

This contention brings us to the consideration of the true 
nature of the obligation of courts of justice to recognise and 
apply those fixed principles which constitute the law. Hitherto 
we have spoken of the law as being authoritative within the 
courts of justice; we have spoken of those courts as being 
under an obligation to observe the law in the exercise of their 
function of administering justice, instead of acting in accord- 
ance with their own views of right and wrong. It is now 
necessary to consider the natiire of this authority and of this 
obligation. In what sense and by what means is a judge 
bound, for example, in deciding a case to follow the precedents 
set in former cases, instead of following the dictates of his own 
reason? 

It is clear, in the first place, that judges are under a moral 
obligation to observe tlie law. This is the business for which 
they wore appointed. This is the duty which they undertook 
by their judicial oaths, when they swore to administer justice 
according to law. The observance of this moral obligation is 
secured and enforced by the pressure of public opinion, and 
more especially of that professional opinion of the bar which 

(o) See for example Beutham's Piinciplee of Morals and Legislation, 
p. 830, Works, I, ISl; Ihering, Zweek im Becht, I. p. 334 (3td ed.). 
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would be quick to notice and to censure any departure by the 
bench from the oslabliahed principles of law. Moreover, the 
wilful refusal of a judge to apply the established law would 
amount to misconduct in his office, for which he could rightly 
be removed by tJie proper executive authority. 

To this moral obligation, is there superadded any legal 
obligation? Is the duty of a court to administer justice 
according to law a legal obligation enforceable ns such by any 
form of judicial proceeding, and, if so, in. what cases and in 
what manner ? In the case of inferior courts which are subject 
to a superior court by way of appellate or superintending 
jurisdiction, the duty of the inferior court to observe the Inw' 
is enforced as a legal obligation by the superior court. If the 
lower court goes wrong in law, its judgment will be reversed 
and a correct judgment in accordance with law will be sub- 
stituted. If the lower court refuses to exercise its lawful 
jurisdiction, or claims to exercise a jurisdictiofi beyond that 
which the law confers on it, the superintending jurisdiction 
of a liigher court may he used to compel observance of the law. 
Legal control of an inferior court may go even further, for 
a system is readily conceivable in which a judicial officer who 
disregards the law may, in a higher court, be subject to 
criminal proceedings, or to actions for damages at the suit of 
persons so injured by him. So far as inferior courts of justice 
are concerned, therefore, there is no difficulty in recognising, 
not merely a moral, hut also a legal obligation to administer 
justice according to law. But in the case of a superior court 
of judicature (meaning therel)y a court which is not subject 
to the appellate or superintending authority of any other 
court), such a legal obligation is impossible. Tlicre is no other 
court in which any such obligation could bo recognised or 
enforced. Moreover, the system of a hierarchy of courts,' 
some of which is)ssess jurisdiction over others, is not an 
essential part of the constitution of a state. A system is 
possible in which the public justice of a state is administered 
by a single court, or by a series of co-ordinate courts, without 
the existence of any appellate or other controlling jurisdiction. 
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In such oases there can be no legal obligation imposed on the 
courts to observe the law. A legal obligation is imposed by a 
rule of law, and thero can be no rule of law unless there is a 
court having jurisdiction to declare, apply, and enforce it. 
To suppose, therefor*e, that every court is bound by a rule 
of law, and by a resulting legal obligation to observe the 
system of law in force in that court, is clearly a fallacy. 
Observance of the law may be enforced on an inferior court by 
a superior, and upon that superior court by another superior 
to it, but the process must stop soincwhoro. The world, as 
has been determined liy Eastern philosophy, irmy stand on an 
olephaut, and the eleidiant on a tortoise, but the tortoise must 
bo self-supporting. The High Court may enforce the law 
upon the County Courts; the Court of Appeal may enforce it 
upon the High Court ; and the House of Lords upon the Court 
of Appeal. But this process cannot be endless. The duty 
of the final tribunal to administer justice according to law 
must be recognised as a moral obligation merely. If the 
House of Lords were wilfully to misconstrue an Act of Parlia- 
ment, the interpretation so placed on that Act would ipso 
facto be the law of England, for there is no other judicial 
tribunal with jurisdiction and authority to decide the contrary. 

Since, therefore, the courts of justice cannot be universally 
under a legal obligation to observe and apply the law, no 
such legal obligation can be regarded as forming a part of the 
definition of law'. Such a definition would amount to reason- 
ing in a circle. Law' is law', not because the courts are under 
any legal obligation to observ'e it, but because they do in 
fact observe it. No rule that is not thus in fact observed 
in accordance with the established practice of the courts is a 
rule of law', and, conversely, every' rule that is thus in fact 
observed amounts to a rule of law. It is to the courts of 
justice, and to them alone, that we must have recourse if 
we wish to find out what rvrles are rules of law and what are 
not. In the last resort the authority of the law' over the 
courts themselves has its source merely in the moral obligation 
of the judges to observe thoir judicial oaths, and fulfil their 
appointed functions, by administering justice according to law. 
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§ 19. Justice. 

We have defined the civil law by reference to the idea of 
right or justice. We have said that the law consists of the 
rules recognised and applied by the courts in the exercise 
of their function of enforcing and maintaining right or justice 
by means of the physical force of the state. If this is so, 
right or justice comes first in the order of logical conceptions, 
and law comes second and is derivative. A complete analysis 
of the idea of law involves, therefore, an analysis of the 
ethical element so involved in it. This task pertains in its 
full compass to the science of ethics rather than to that of 
jurisprudence, bub a partial examination of the question is 
necessary here in view of tho intimate relation which exists 
between the theory of law and the theory of justice. 

We have used the terms right and justice as being 
synonymous. The question whether this is oorre«t, or whether, 
on the contrary, justice is only one form or species of right, 
and, if so, what is the nature of the specific difference between 
justice and other forms of right, must be reserved for later 
consideration. ’In the meantime the possibility of any such 
difference will be ignored, and we shall regard the sphere of 
justice and the sphere of right as coincident and co-extensive. 

Naijifal and legal justice. Justice is of two kinds, being 
either (ij natural or 'moral justice, or (2) legal justice. The 
first of these is justice in itself— in deed and in truth; the 
second is justice as actually declared and recognised by the 
civil law and enforced in the courts of law. Natural justice 
ht the ideal and the truth, of which legal justice is the more 
ox less imperfect realisation and expression. Legal justice 
is the authoritative formulation of natural justice by the civil 
law for the direction of the courts by which justice is 
administered. Such portions of natural justice as are deemed 
fit for maintenmoe and enforcement by the state are formu- 
lated by the lew in rules whloh must be accepted by the courts 
as the authoritative expression of such justice. Natural 
j,iq»tioe, as ek> authoritatively formulated, constitutes the legal 
justice of tins stats. Natural justice bears to legal justice 
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the same relation that the truth bears to an authoritative creed 
which precludes inquiry. . 

Natural and legal duties. Involved in the conception of 
justice are the derivative conceptions of duties and rights, and 
just as there are two kinds of justice so there are two kinds 
of duties and of rights. A duly is an act required by rule 
of justice — an act the contrary of which would be an act of 
injustice or wrong. Duties, accordingly, arc either (1) natural 
or moral duties or (2) legal duties. A duty of the first kind is 
one which is required by a rule of natural justice — an act 
the contrary of which would be an act of moral injustice. A 
legal duty, on the other hand, is one which is required by a 
rule of legal justice — an act the contrary of which would 
amount to a violation of the law and a legal wrong or injury. 
A moral or natural duty becomes also a legal duty when the 
rule of natural justice, to which it owes its origin, is recognised 
also by the law as a rule of legal justice. 

Natural and legal rights. So, also, with rights. Alright 
is interest recognised and protected by a rule of right or 
justice. All rules of right or justice exist for the protection 
of the interests of men against the acts of other men. But 
all the interests of men are not so protected. Those which 
are so protected are called rights. AU right is the right of 
the person for whose sake it exists, and who is interested in 
the observance of it. That I have a right to anything means 
that it is right that I should have that thing. This being so, 
rights must be of two kinds, just as the justice in which they 
have their source is of two kinds. They are either (1) natural 
or moral rights, or (2) legal rights. A right of the first kind 
is one which is conferred by a rule of natural or moral justice. 
A legal right, on the other hand, is one which is conferred 
by a rule of legal justice. A natural or moral right becomes 
also a legal right when the rule of natural justice, in which 
it has its origin, is recognised also by the law as a rule of 
legal justice. 

Legal justice and natural justice represent intersecting 
circles. Justice may be legal but not natural, or natural but 
not legal, or both legal and natural. For the law is necessarily 
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incomplete in the sense that it does riot seek to cover the 
whole sphere of natural or moral justice or duty; and it is 
also necessarily to some extent imperfect and erroneous, 
recognising and enforcing as Justice what is not justice in deed 
and in truth, and therefore creating rights and enforcing duties 
which aro legal rights and duties only, and not also natural 
rights and duties. 

What, then, is the true natiwe of this natural or moral 
justice which is thus distinguished from legal justice, and 
what is the true nature of these natural or moral rights and 
duties? Before attempting an answer to this question there 
aro three jiossihlo niisconcoplions which should be cleared 
away. 

Natiml justice and ideal law. In the first place, natural 
justice does not mean an ideal or perfect form of legal justice. 
A moral right cannot be defined as one which ought to be 
recognised as a legal right, nor a moral duty* as one which 
ought to be enforced as a legal duty. Por, in the first place, 
there is a largo portion of the sphere of natural or moral right 
and justice which is not fit for enforcement by the state at 
all; and, in the second place, even within that portion which 
is thus fit for enforcement, there is a large part which is not 
fit for reduction to rigid rules of civil law, but is rightly left 
to the discretion of the courts to do that which is thought 
by them to be required by natural justice; and, in the third 
place, we reason in a circle when we try to define natural 
right or justice by the use of the term “ ought,” or by 
reference to the ideal or the perfect form of civil law. The 
term ” ought ” involves in itself the conception of right, and 
therefore cannot be used for the purpose of defining it. So 
the ideal or perfect form of law can only lie defined as that 
which moat completely maintains right or justice. 

Natural justice and positive morality. In the second 
place, natural or moral justice is not to be identified with 
the rules of jMJsitive morality. Positive morality means the 
rules of conduct approved by the public opinion of any com- 
munity — the rules which are maintained and enforced in that 
community, not by the civil law, but by the sanction of 
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public disapprobation and censure. Positive morality bears 
the same relation to natural right or justice that legal right or 
justice does. Positive morality is a more or loss incomplete 
and imperfect attempt by the public opinion of a community 
to formulate and enforce the mles of natural right and justice, 
even as legal justice, is the attempt of the state, by its legis- 
lature and courts of justice, to do the same. The rights and 
duties prescribed and enforced by the social law of public 
opinion, no less than those prescribed and enforced by the 
civil law of the state, may be far from complete coincidence 
or identity with those recognised l)y the rule of natural right 
and justice. 

Natural law. In tiic third place, uatural or moral right or 
justice is not to ho conceived as a system of authoritative and 
binding rules imposed upon mankind by some form of impera- 
tive law, just as legal justice consists of rules imposed upon 
citizens by tht imperative law of the state to which they 
belong. The idea of a law of nature or a moral law — lex 
naturae, lex naturalis — ns a form of imperative law in which 
natural justice has its source, just as legal justice has its- 
source in the imperative law of the state, has played a notable 
part in the history of human thought in the realms of ethics, 
theology, politics, and jurisprudence. It was long the 
accepted tradition of those sciences, but it has now fallen 
on evil days, and it can no longer be accepted as in harmony 
with modem thought on those matters. 

This imperative theory of natural right and justice has, 
in the course of its history, assumed two forms and passed 
through two stages, which may be conveniently distinguished 
as the theological and the secular. In the first of these, 
natural or moral law is conceived as imposed upon men by 
the command of God, In a passage which has been already 
quoted from Tliomasius, it is said (p): “Natural law is a 
Divine law, written in the hearts of all men, obliging them 
to do those things which are necessarily consonant to the 
rational nature of mankind,” So we read in the Catechism 


(p) Inst, jraiisp. Div. I. 2, 07, 
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of the Church of Scotland that (g); “ The moral law is the 
declaration of the will of God to mankind directing and binding 
everyone to obedience thereunto ... in performance of all 
those duties of holiness and righteousness which he oweth to 
God and man; promising life upon the fulfilling and threaten- 
ing death upon the breach of it.” So in later days Blackstone 
sajs (r) : " The law of nature, being coeval with mankind and 
dictated by God liimsolf, is of course superior in obligation 
to any other. It is binding over all the globe, in all countries 
and at all times : no human laws aie of any validity, if con- 
trary to this; and such of tlicm as arc valid derive all their 
force and all their authority, mediately or immediately, from 
this original.” 

In its alternative and secular form, natural or moral law 
is still conceived as in some sort imperative, but the idea of 
Divine imposition and command has disappeared or receded 
into the background of thought, and this law ’s vaguely and 
metaphorically regarded and spoken of as imposed authorita- 
tively on mankind by Nature or by Eeason or by the 
Conscience. It is no longer the command of God, but the 
imperative idea is retained, and the moral law, the rule of 
right and wrong, is conceived as the product of some form of 
legislative authority possessed by man over himself — as by 
his reason over his passions, or by his higher nature over his 
lower. The idea of moral duty or obligation is still vaguely 
conceived as based on some form of imperative imposition, 
although no longer explicitly on Divine imposition. But this 
secular form of natural or moral law is merely the frustrate 
ghost of the natural or moral law of the theologians. Eegarded 
as a form of imperative law, whether from the religious or 
from the secular point of view, natural or moral law no longer 
finds a recognised place in the ethical or juristic speculation of 
the present day. Indeed, the terms themselves, which have 
had so long and influential a history in law and morals, have 
all but fallen out of use. We still speak of natural justice, 
rights, and duties, hut rarely of that natural law by which 

(q) IiargeT Catechism of the 'Westminster Assembly of Divines, Quest 
90. (164S). 

(f) Commentaries I. 41. 
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they are recogniserl, Nevertheless, the term natural law, if 
dehnitely freed from its early and misleading assooiations of 
command and authoritative imposition, is capable of useful 
service. So long as we do not suppose that natural law is 
the aouroe of natural justice, in the sense of an imperative 
law by which it is established and from which it derives 
authority, we may usefully continue to employ the term as 
meaning nothing more than the aggregate of the rules of 
natural justice. The elimination of the illegitimate impera- 
tive idea reduces natural law from a system of authoritative 
imposition to a system of doctrine. A system of natural law 
declares, formulates, or expresses the principles of natural 
right and justice, but it does not add compulsion to instruc- 
tion. Natural justice becomes imperative only when its 
principles are recognised as fit for compulsory enforcement by 
some form of human authority — ^notably by the state through 
the instrumentality of courts of justice and the civil law. 
The essential purpose and business of those courts is to give 
to natural justice that coercive authority which in itself it 
lacks, and to maintain it by the physical force of the incor- 
porate community against aU. who disregard it. The legalj 
iustice of the state is natural justice armed. Similarly, 
natural law and justice become, by another road, a system 
of imperative imposition and control, so far as recognised 
by, and incorporated in, that law of positive morality which 
has its source in public opinion and its sanction in the 
penalties of public censure. 

So long as natural or moral law is conceived as being a 
form of imperative law analogous to civil law, the same 
imperative element is carried into the derivative conceptions 
of natural or moral duties and rights. Moral duties, like 
legal duties, are thought of as imposed and enforced by some 
form of authoritative constraint. Natural rights, like legal 
rights, are conceived as claims capable of some form of 
exaction. The elimination of the imperative element from 
natural law eliminates it at the same time from the concep- 
tion of natural or moral rights and duties. The element of 
coercion is left to be superadded ah extra by some form of 
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positive and imperative law, and is no longer conceived as 
inherent in the natural or moral rights and duties themselves. 
A natural duty becomes merely an act the omission of which 
would be inconsistent with the rules of natural justice; and a 
natural right becomes merely an interest the disregard of 
which would be a breach of natural justice — an interest, that 
is to say, which is protected by natural duties imposed on 
other persons. 

The natuTF. of jukticc. If natural law and justice is not 
ii sjstern of command, authority or government, but is merely 
a syatcui of doctrine, what is the subject-matter of this 
doctrine, and what does it teach? The significance of all 
human uclion depends, in law and nrorals, on its effect on 
human welfare. Acts that have no effect, whether for good 
or evil, on the interests of mankind have no significance either 
for ethics or for jiuisprudenee (a). In what then does human 
welfare — the good of mankind — consist? On 'this question 
philosophert. have disputed in all ages, and with respect to it 
there are t^vo predominant types of ethical theory. According 
to one of these human well-being — ^the aummum homm — 
consists in human perfection, and according to the other 
it consists in human happiness. Philosophers who hold the 
first of these opinions teach us that it is the business of a man 
to seek perfection — to attain the ideal form and nature of a 
man — and so to fulfil Nature's purposes in making him. They 
hold, accordingly', that everything is good which makes for 
such perfection, and everything evil which hinders it. 
Philosophers of the other school teach us that the business of 
men is to be happy; that everything is good so far as it 
produces happiness, and everything evil so far as it produces 
suffering and sorrow, and that nothing is either good or evil 
for any other reason. Bightly understood, however, those two 
different theories lead us to the same results. Men have no 
means of knowing the purpose for which Nature created them 
— if any such purptisc there be — except by taking a.s their 
guide the instincts with which Nature has endowed them. In 


(4) P<ir the sake o{ aimplicity o£ Btatemout we leave out of ttccount tor 
the present the welfare and interests of the lower animals. 
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accordance with these instincts they desire certain things and 
seek them. In the satisfaction of these desires and the 
successful accomplishment of these endeavours they find life 
and happiness. In the frustration of these desires and the 
failure of these endeavours they find pain, sorrow, and death. 
The only perfection which man is capable of knowing lies 
in his capacity thus to do Nature’s bidding and to attain the 
reward of his activities and the satisfaction of his desires. 
The only test of perfection, and the only indicia of conformity 
to the ideal type and final cause of human nature, are to be 
found in the conditions of human happiness. Lot us say, 
therefore, that human well-being — ^the aumnium bon-um — 
consists in the abolition, so far as may be, of suffering and 
sorrow and the increase, so far as may be, of all forms of 
desirable consciousness, so that men may lead happy lives 
enduring to length of days. 

It is from dts effect on human welfare, as so conceived, 
that all human action derives its practical significance, and 
by reference to this effect that it must be judged. Now this 
effect is twofold. An action may be considered either as to 
its effect on the weU-being of the actor himself, or as to its 
effect on the well-being of mankind at large. Viewed solely 
in regard to the actor himself, his act is to be judged as being 
either wise or foolish — ^wise if it promotes his well-being, 
foolish if it diminishes it. Viewed, not merely in regard to 
the actor himself, but in regard to the general well-being, his 
act is to be judged as right or wrong, just or unjust. It is 
right and just if it promotes the public welfare; wrong and 
unjust if it diminishes it. The rule of wisdom — ^that is to 
say, self-regarding wisdom, the prudence of self-interest — 
instructs a man how he must act in order thereby to secure 
and promote his own welfare. The rule of justice instructs 
him how be must act in order to secure and promote the 
general welfare of mankind. 

If the interests of each individual were in all respects 
ooinoident with the interests of mankind at large; if it were 
possible for every man to pursue bis own desires and purposes 
and to seek his own good without thereby interfering with the 
s.J. e 
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similar activities of other mea, there would be no need or 
place for the rule of justice. The rule of practical wisdom and 
of self-interest would serve all purposes. But this is not 
so. The world is so made that the good things in it are 
like bread in a besieged city. There is not enough and to 
spare for all. The good which is available must therefore 
be so apportioned among those who seek it as to be put to 
the best use. To allow every man to take as much of it as 
he can get is to waste much of what there is. The rule of 
this apportionment is the rule of justice. Justice consists in 
giving to every man his own. The rule of justice determines 
the sphere of individual liberty in the pursuit of individual 
welfare, so us to confine that liberty within the limits which 
are consistent with the general welfare of mankind. "Within 
the sphere of liberty so delimited for every man by the rule 
of justice, he is left free to seek his own interest in accordance 
with the rule of wisdom. n 

So far there is no question of compulsion, command, or 
authority. Neither the law of self-regarding ivisdom nor the 
law of natural justice belongs to the class of laws imperative. 
They are practical laws in the sense in which that term has 
been defined in the preceding chapter of this book. They 
assume or presuppose a certain end or purpose, and lay 
down the rules of action by which that end or purpose is to be 
reached. The formula of every such law is not that of com- 
mand, but that of advice; to reach that end, this is the 
way which you must take. The law of justice is iu this 
respect of the same nature as the law of self-interest. If 
command is to l)e added to advice, and authority to doctrine, 
the additional element must bo foimd in some regulative or 
coercive system of government, such as the administration 
of justice by tlic state or the control exereised by the pressure 
of public opinion in supi)ort of those rules which are recog- 
nised within any society as being the rules of right. 

Both within the' sphere of justice and within the sphere 
of the wisdom of self-interest, the conception involved in the 
word " ought ” is of the same nature. The statement that 
a man ought to do a certain act appointed 
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end, and indicates that the act in question is the proper means 
to that end. That he ought to talce care of his health and to 
practise temperance means that this is the way to his own 
welfare. That he ought to keep his promises and abstain 
from violence and fraud means that this is the way to the 
general welfare. But the conception of “ought” has no 
application to the end itself. The question why a man ought 
in the way of justice to seek the general welfare has no more 
moaning, and tiiorefore no more admits of an answer, than 
the question why he ought in the way of wisdom to seek 
his own. 

We have, for the sake of simplicity, spoken of that general 
welfare, to which the rule of right and justice is directed, as 
if it was confined to the welfare of iniinkind. If, however, 
we accept the utilitarian view that the good means happiness 
and that evil means pain, it befiomes clear that the welfare 
of the lower ardmals does not diBer save in degree from the 
welfare of mankind, and must be counted as part of that 
general welfare which is under the guardianship of the rule 
of right. We owe moral duties to beasts as well as to men, 
and in the civil law of modern and civilised communities 
this part of natural justice has become a part of legal justice 
also. But the capacities and needs of beasts, in respect of 
their sentient and emotional life, are so immeasurably below 
those of men that the interests of beasts, as so recognised by 
the rules of natural and legal justice, are of little more than 
negligible importance as compared with the elements of human 
welfare. Indeed, the civil law, w'hile punishing unjustifiable 
cruelty to beasts as a criminal offence, does not so far recognise 
their interests ns to treat them as legal rights. All legal 
rights are the rights of men. It is practically sufficient, 
therefore, while recognising the subordinate claims of the lower 
animals, to deal with the theory of right and law as if it 
related to the general welfare of mankind alone. We may say 
with the Eoman lawyers (t): Hoyninum causa omne jus 
eonstitutum. 

(t) D. I. 5. 2. The legal status of the lower animals is further con- 
isulered in a later chapter of this work. Gh. IS, sect. 100. 
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Justice conaeiued as one portion of right. In the general 
sense in which we have IdLherto used the term, justice is 
synonymous with right. The rule of justice and the rule of 
right are the same thing and co-extonsive in their scope. All 
right is justice and all wrong is injustice. It is now to be 
observed that a narrower meaning is often given to the term 
justice. Justice is conceived as being merely one part of right, 
and not the whole of it. Sinularly, duties are recognised as of 
two kinds, only one of which consists of duties of justice. So 
wrong is divided inUj two kinds, and only one of them amounts 
to injustice. What then is the nature of the distinction thus 
indicated? It is based on the distinction between rights and 
duties. Justice, it is said, means specifically the observance 
of rights, and injustice the violation of rights. But all duties, 
it is said, do not correspond to rights vested in other persons. 
Every breach of duty, therefore, does not amount to injustice ; 
it may be a breach of the rule of right in general, but not a 
breach of the rule of justice in particular. A man acts 
unjustly, it is said, if he refuses to pay his debts, or if he 
breaks his contracts, or if he takes away or injures another 
man’s property, or if he obtains money by fraud, for in aU 
such cases he violates a right vested in someone else. But no 
one would accuse him of injustice because he is drunk and 
disorderly, or carries on a noxious trade to the annoyance of 
the public, or obstructs the puMio highway ; for in such cases, 
it is said, although he disregards his duty, he does not violate 
any correspondent right vested in another person. Justice, as 
the Eoman lawyers said, consists in giving to every man his 
rights: Justitia eat ronstans et perpetua voluntas jus suum 
ouique tribuens (w). 

The distinction .so drawn between right in general and 
justice in particular does not seem capable, however, of 
standing the test of logical analysis. The truth of the matter 
would seem rather to be this, that the distinction is one of 
aspect and point of view rather than one of nature or subject- 
matter. All right or wrong conduct has two aspects, and is 
capable of being looked at from two different points of view. 


(a) Just. Inst. I. i. pr. 
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The point of view may bo either that of duties or that of 
rights. We may view and judge an action with reference 
either to the duty fulfilled or broken by the actor, or, alter- 
natively, with reference to the right which is thereby preserved 
or violated. Prom the point of view of duties, the act belongs 
to the sphere of right or wrong; from the point of view of 
rights, it belongs to tho sphere of justice or injustice. But 
this double aspect exists in truth in all cases. There are no 
duties without rights, any more than there are rights without 
duties. There is, therefore, no rule of right which is not at 
tho sumo time in truth a rule of justice, and there is no wrong 
which is not also in Iruth an injustice. But the one aspect or 
point of view is sometimes more natural or more illuminating 
than tho other. Sometimes, therefore, rights come into the 
foreground of thought and speech, and sometimes duties. 

We may teat the matter by considering the nature of those 
alleged duties of right which are not also duties of justice. 
They are of three classes ; (1) self-regarding duties as opposed 
to duties towards others; (2) duties to the public as opposed 
to duties to individuals; (8) imperfect duties as opposed to 
perfect duties. 

Self-regarding duties. As to the first of these, if the fore- 
going attempt to explain the essential nature of the rule of 
right is accepted as substantially correct, it follows that a man 
owes no duties to himself. Self-interest falls within the rule 
of wisdom, not within the rule of right. The rule of right 
relates to the effects of a man’s actions, not upon himself, but 
upon others. For Robinson Crusoe on his island, remote from 
mankind, his acts were neither right nor wrong, just nor 
imjust; they were merely wise as conducing to his own 
interest, or foolish as being contrary to it. The conception of 
right and wrong, justice and injustice, has its source in the 
confliot between the interests and desires of the individual 
and those of other men, and tho solo business of the rule of 
right or justice is to adjudicate between, these confiicting 
interests and to ollot to every man his own. Temperance, 
frugality, industry, the care of a man’s own health, so far 
as they are duties, are duties which he owes not to himself. 
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but to those dependent on him or to the community at large. 
Quoad se ipsum they are not duties at all, but counsels of 
practical wisdom. The rule of wisdom may, no less than the 
rule of right, form the subject of ethics or moral philosophy 
as the science of human conduct and character, but it is not 
itself a part of the rule of right. The so-called self-regarding 
duties, iherefore, cannot bo irmde the gmund of any distinction 
lietween justice and the rcaidno of right properly so called. 

Dutien to ilir community. In the second place, a dis- 
tinction is drawn ijctwecn duties to specified individuals and 
duties to tlic public at large. Duties of the first kind, it is 
said, correspond to rights vested in those individuals; but 
duties of the second kind corrcsptmd to no riglits at all. Duties 
of the first kind, therefore, arc duties of justice; but those of 
the second kind are merely duties of right in general. There 
is no doubt that this distinction conforms with substantial 
accuracy to the usages of speech. As already explained, how- 
ever, it expresses a difference of point of view and not a 
difference of subject-matter. When a duty is owing not 
directly to any individual, but merely to the community at 
large, the corresponding right is vested in the community. A 
public nuisance is in truth a violation of the rights of the 
public, just as a private nuisance is a violation of the right 
of a private individual. The circumstance, however, that the 
right is not that of any single or ascertained person, but is 
merely that of the public at large, tends to concentrate atten- 
tion on the duty broken rather than on the right violated. 
Conversely, in the other class of ease, the right violated comes 
into the foreground of thought, inasmuch as it is the right of 
a single person, on whom the mischief of the breach of duty 
falls exclusively. In popular thought and speech, therefore, 
we naturally think and speak of breaches of duty in one class 
of case and of violation.s of rights in the other. But in 
•substance and essence a duty to the community at large is no 
less a duty of justice than is a duty to an individual person. 

Perfect and imperfect duties. In the third place, a dis- 
tinction is often drawn between perfect and imperfect duties — 
the fonjicr alone fulling within the sphere of justice. By a 
perfect duty is meant one which is rightly enforceable — one 
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which is fit to he maintained by physical force, and therefore 
would be so nuiintiiined by a perfect system of civil law and 
legal justice. An imperfect duty, on the other hand, is an 
act which ought to be done in observance of the rule of right, 
but the doing of which should nevertheless be left to the free 
will of the tictor, since it is not of such a nature as fits it for 
compulsoiy exaction by way of physical force. Such duties 
stand outside the scope of an ideal system of civil law. They 
arc natural nr moral duties which are not fit to bo transformed 
into legal duties. Thus the duty to pay one’s debts or to hoop 
one’s contracls is a perfect duty; for it is the business of any 
proficrly gf)verncd state and of any competi-nb body of civil 
law to enforce such duties. They pertain, therefore, to the 
spliere of justice, liut <lutics of charity, benevolence, or 
gratitude arc hnperfoet. They are not fit for enforcement by 
the stale or proper to be transformed into legal duties. 
Imperfect duties, it is said, have no rights corresponding to 
them, or, at all events, no perfect rights, or rights properly 
so called — for the essence of a right consists, it is said, in the 
rightful possibility of exaction by force. Therefore justice 
includes the sphere of perfect duties only. Imperfect duties 
pertain not to justice but to the domain of voluntary virtue. 

The distinction so drawn between perfect and imperfect 
duties is, doubtless, one which possesses both logical validity 
and practical importance. It is certain that one part of the 
rule of natural right should be taken up into the sphere of 
legal right, and that the residue should remain outside. The 
civil law ami the administration of public justice are not 
the proper guardians of the entire body of morality. The 
distinction, however, is subject to two ciilicisms. In the firsj 
place, it is to be obseiwed that the specific use of the term 
justice as denoting exclusively the sphere of perfect duties is 
not in conformity with established usage. Justice does not 
connote enforceability or consonance with an ideal system of 
civil law. It means, as already indicated, the due observance 
of rights, whether such rights are of a nature to be properly 
enforced by law or not. We speak of father’s treatment of 
his eliildren as being unjust, without any thought of enforce- 
ability or of the civil law, whether actual or ideal. Natural 
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or moral justice is natural or moral right in its whole compass, 
regarded from the point of view of the interests protected by 
it, rather than from that of the duties imposed by it — and this 
is so whether those rights and duties are regarded as properly 
enforceable or not. 

The second criticism relates to the use which is sometimes 
made of this distinction between justice and other forms of 
right. Attempts have been made so to define justice in this 
sense that, by a process of deductive reasoning, conclusions 
may be reached as to the proper limits of the administration 
o£ justice in the state's courts, and of the inlorfereuce of the 
legislature with private liberty. One ol the most noteworthy 
of these attempts is that made by Herbert Spencer in his 
Principles of Ethics, He divides the sphere of ethics in the 
first place into two parts, dealing respectively with the so-called 
self-regarding duties and with duties towards others. The 
first part he calls the Ethics of Individual Life, mnd the second 
the Ethics of Social Life. He then proceeds to divide the 
latter into two parts, dealing respectively with Justice and 
Beneficence. Justice includes the perfect and rightly enforce- 
able duties. This alone is the proper sphere of the law courts 
and the legislature. Beneficence, on the other hand, includes 
all imperfect and unenforceable duties. This is the domain 
of voluntary virtue, into which the civil law must not trespass 
The distinction so drawn by him between justice and 
beneficence is not empirical. It purports to be a scientific 
boundarj', and the scope of justice is to be deductively ascer- 
tained by reference to the definition of that form of right. His 
definition is essentially the same as that of Kant. Justice is 
that scheme of limitation of the liberty of the individual 
whereby ” the liberty of each is limited only by the like 
liberties of all.” The all-embracing formula of justice is (x) : 
“ Every man is free to do that which he wills, provided he 
infringes not the equal freedom of any other man.” All that 
goes beyond this in the operations of the legislature or of 
the law courts is trespass an<l usurpation — an unjustifiable 
transformation into legal justice o£ rules which pertain, not to 


(x) Frmciples of Ethics, II. p. 46. 
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the sphere of iusfcice at all, but to the definitely contrasted 
sphere of voluntary well-doing. This is not the place for any 
critical examination of this or any other attempt so to limit 
deductively and scientifically the proper boundaries and 
territory of the civil law. It may be permissible, however, 
to express the opinion that neither by way of this principle 
of equal liberty, nor by way of any other substitute for it, is it 
possible to find a royal road by which we can attain deductively 
to any sound distinction between those duties which are fit 
for legal recognition and enforcement, and those which must 
properly bo left within the domain of civil liberty. The most 
that can be hoped for is the formulation of principles as to 
the rolati-vo advanliiges and disadvantages of legal restraint 
on the one hand and natural liberty on the other, in order that 
the issue may bo better judged in eadi individu al inst ance in 
which it arises for decision. "* 

Private an^ Piiblia Justice. There remains for examination 
one further question. When we consider justice, not merely 
in its general aspect, but in its special aspect as administered 
and maintained by the tribunals of the state, it becomes 
manifest that it is of two kinds. Justice is either private or 
public. The former is a relation between individual persons 
— between man and man — ^while the latter is a relation between 
individual persons and a court of justice. The rule of private 
justice is concerned with the dealings of men with each other ; 
the rule of public justice is concerned with the dealings of a 
judicial tribunal with those who come before it as subject to 
its jurisdiction. Private justice is that which the courts are 
appointed to maintain or enforce; public justice is that which 
they are appointed to administer or dispense. The former is 
maintained by the courts in the same sense in which the police 
force maintains the public peace; while the latter is admin- 
istered by the courts in the same sense in which a physician 
administers drugs. Public justice is that which a pl^ntifi 
demands and receives from a judicial tribunal, because he has 
failed to obtain private justice from his antagonist; it is that 
which a criminal is brought before the tribunal to receive and 
suffer, because he has already violated private justice by his 
crime, Private justice is the end lor whose sake the courts 
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exist; public justice is the iustrument by which they lulfil 
their functions. Where in Magna Carta it is provided that 
right and justice (rectum et juBlitia) shall not be sold, denied, 
or delayed, the right and justice intended is the public justice 
of the courts, not that piivate justice which determines the 
rights of the King’s subjects ns between themselves. The 
bu.siness of the courts is .so to dispense public justice as to 
give to every man what ho deserves by reason of some violation 
o£ private justice already done or suffered by him. It is public 
ju.stice, not private justice, that cfirries the sword and the 
scales. 

Public justice is of two kinds, being either criminal or 
civil. The nature of this distinction will be more fully con- 
sidered at a later stage of this inquiry. It is sufficient here 
to say that criminal justice is retributive, whereas civil justice 
is revicdiai. Criminal or retributive justice gives to a wrong- 
doer what he deserves, in the way of punisliment, for his 
infraction of the rule of private justice. Civil or remedial 
justice gives to a person who has been injured by a violation 
of private justice what he deseives by way of restitution or 
redress from him who has so injured him. 

The distinction between natural and legal justice, which has 
been already considered by us, exists both within the sphere 
of public and within that of private justice. Eules of civil 
law exclude, so far as they extend, the liberum arbitrium of 
the courts both in determining the principles of that private 
justice which they are appointed to maintain, and in deter- 
mining the principles of that retributive or remedial justice 
which they arc appointed to administer. So far as the law so 
extends, both private and public justice fall within the domain 
of legal justice ; so far as the law does not extend, the justice 
maintained and administered by the tribunals of the State is 
natural or moral justice. 


SUMMARY. 

Origin of the tenn Civil Law. 

V arious meanings of the term : 

1. The law of the land, 

2, Roman law. 
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3. The residue of the law of the land after excepting a 
special part ; c.p., civil and criminal law, civil and military 
law. 

Improper substitutes for the term civil law ; 

1. Positive law. 

2. Municipal law. 

The concrete and abstract senses of the term law : 

Law and a law 
Jus and Ux. 

Droit and loi. 

Legal and ethical senses of jus and droit. 

Law defined as the rules applied by the courts in the administra- 
tion of justice. 

Nature of the admiuistratiou of justice. 

Discretionary justice. 

Justice according to law. 

Advantages of justice according to law. 

Its defects. 

The imperative theory of law. 

Law as tliy command of the state. 

The partial truth of this theory. 

Its defects : 

1. No recognition of the relation between law and justice. 

2. No recognition of non-imperative rules of law. 

The nature and sources of the authority of law over the law courts 
themselves. 

1. Its legal authority. 

2. Its ethical authority. 

J ustice ; 

Natural or moral justice. 

Legal j ustice. 

Rights and duties : 

Natural or moral rights and duties. 

Legal rights and duties. 

Law ; 

Natural or moral law. 

Civil law. 

The imperative theory of natural law and justice : 

Theological. 

Secular. 

Natural justice defined: 

The rule of justice — directed to the general good. 

The rule of self-regarding wisdom— directed to one’s own good. 
Whether natural justice the whole of natural right or one part of 
it only. 

The alleged distinction between duties of justice and other duties. 
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Duties said not to be duties of justice: 

1. Self-regarding duties. 

2. Duties to tbe community at large. 

3. Imperfect duties. 

Justice the whole of right in one aspect — i.e., as the due observance 
of rights. 

Public and Private Justice : 

f Retributive — Criminal. 

Public Justice I RemediaV-Civil. 
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CHAPTER m. 

CrVUi LAW (continued). 

§ 20. Law ajid Pact. 

It ia oommonly said that all questions which arise for con- 
sideration and determination in a court of justice are of two 
kinds, being either questions of law or questions of fact. In 
a sense this proposition is true, but it is one which requires 
oarefiii examination, because both the term question of law 
and the term ^question of fact are ambiguous and possess 
more than one meaning. 

The term question of law is used in three distinot though 
related senses. It means, in the first place, a question which 
the court is bound to answer in accordance with a rule of law — 
a question which the law itself has authoritatively answered, 
to the exclusion of the right of the court to answer the 
question as it thinks fit in accordance with what is considered 
to be the truth and justice of the matter. All other questions 
are questions of fact — musing the term fact in its widest possible 
sense to include everything that is not law. In this sense, 
every question which has not been predetermined and autho- 
ritatively answered by the law is a question of fact — ^whether 
it is, or is not, one of fact in any narrower sense which may 
be possessed by that term. Thus the question as to what is 
the reasonable and proper punishment for murder is a question 
of law, individual judicial opinion being absolutely excluded by 
a fixed rule of law. But what is the proper and reasonable 
punishment for theft is (save so far as judicial discretion is 
limited by the statutory appointment of a fixed maximum) a 
question of fact on which the law has nothing to say. Whether 
a contractor has been guilty of unreasonable delay in building 
a house is a question of fact; the law contains no rule for its 
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determination. But whether the holder of a bill of exchange 
has been guilty of unreasonable delay in giving notice of dis- 
honour is a' question of law to be determined in accordance 
with certain fixed principles laid down in the Bills of Exchange 
Act. The question whether a child accused of crime has 
sufficient mental capacity to be criminally responsible for his 
acta is one of fact, if the accused is over the age of seven 
years, but one of law (to be answered in the negative) if he 
is under that age. The Sale •of Goods Act provides that 
“ where by this Act any reference is made to a reasonable 
time, the question what is a reasonable time is a question of 
fact.” This means that there is no rule of law laid down for 
its determination. 

In a SQSpgd and different signification, a question of law 
is a question as to what the law is. Thus, an appeal on a 
question of law means an appeal in which the question for 
argument and determination is what the true- rule of law is 
on a certain matter. Questions of law in this sense arise, not 
out of the existence of law, but out of its uncertainty. If 
the whole law was definitely ascertained, there would be no 
questions of law in this sense ; but all questions to be answered 
in accordance with that law would still be questions of law 
in the former sense. When a question first arises in a court 
of justice as to the meaning of an ambiguous statutory 
provision, the question is one of law in this second sense; it 
is a question as to what the law is. But it is not a question 
of law in the first sense, but a question of fact. The business 
of the court is to determine what, in its own judgment and in 
fact, is the true meaning of the words used by the legislature. 
But when this question has once been judicially determined, 
the authoritative answer to it becomes a judicial precedent 
which is law' for all other cases in which the same statutory 
provision comes in question. The question as to the meaning 
of the enactment has been transformed from one of fact into 
one of law in the first sense; for it has in all future oases to 
be answered in accordance with the authoritative interpreta- 
tion so judicially placed upon the enactment. TJhe judicial 
interpretation of a statute, therefore, represents a progressive 
transformation of the various questions of fact as to the 
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moaninff of that statute into questions of law (in the first 
sense) to be answered in conformity with the body of inter- 
pretative case-law so developed. 

There is still another and third sense in which the expres- 
sion question of law is used. This arises from the composite 
character of the typical English tribunal and the resulting 
division of judicial functions between a judge and a jtxry. 
The general rule is that questions of law (in both of the fore- 
going senses) are for the judge, but that questions of fact 
(that is to any, all other questions) are for the jury. This 
rule, however, is aubjeet to numerous and important excep- 
tions. Though there arc no eases hi which the law (in the 
sense, at least, of the general law of the land) is left to a 
jury, there are many questions of fact that are withdrawn from 
the cognisance of a jury and answered by the judge. The 
interpretation of a document, for example, may be, and very 
often is, a pure question of fact, and nevertheless falls within 
the province ot a judge. So the question of reasonable and 
probable cause for a prosecution — ^whioh arises in actions for 
malicious prosecution — ^is one of fact and yet one for the 
judge himself. So it is the duty of the judge to decide 
whether there is any sufficient evidence to justify a verdict for 
the plaintiff; and if he decides that there is not, the case is 
withdrawn from the jury altogether; yet this is mere matter 
of fact, undetermined by any authoritative rule of law. By 
an illogical though convenient usage of speech, any question 
which is thus within the province of the judge instead of the 
jury is called a question of law, even though it may be in the 
proper sense a pure question of fact. It is called a question of 
law because it is committed to imd answered by the authority 
which normally answers questions of law only. 

We proceed now to consider more particularly the nature 
of questions of fact, already incidentally dealt with in con- 
nection with questions of law. The term question of fact has 
more than one meaning. In its most general sense it includes 
all questions which are not questions of law. Everything is 
matter of fact which is not matter of law. And, as the 
expression question of law has three distinct applications, it 
follows that a corresponding diversity exists in the application 
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of the contrasteil term. A question of fact, therefore, as 
opposed to a question of law, means either jlj__any question 
which is not predetermined by a mle of law; or (2) any 
question except a question as to what the law is; or 
any question that is to be answei-ed by the jury instead of by 
the judge. 

There is, however, a nanwer and more specific sense, in 
which the expression question of fact does not include all 
questions that are not questions of law, but only some of 
them. In this sense a question of fact is opposed to a 
question of judicial discretion. The sphere of judicial discre- 
tion includes all questions as to what is right, just, equitable, 
or reasonable— so far ns not predetermined by authoritative 
rules of law but committed to the lib entire arbitrium of the 
courts. A question of judicial discretion pertains to the 
sphere of right, as opposed to that of fact in its stricter sense. 
It is a question as to what ought to be, a# opposed to a 
question of what is. Matters of fact are capable of proof, and 
are the subject of evidence adduced for that purpose. Matters 
of right and judicial discretion are not the subject of evidence 
and demonstration, but of argument, and ore submitted to the 
reason and conscience of the court. In determining questions 
of fact the court is seeking to ascertain the truth of the 
matter; in determining questions of judicial discretion it seeks 
to discover the right or justice of the matter. Whether the 
accused has committed the criminal act with which he is 
charged, is a question of fact; but whether, if guilty, he 
should be punished by way of imprisonment or only by way 
of fine, is a question of judicial discretion or of right. The 
Companies Act empowers the court to make an order for the 
winding-up of a company if (inter alia) the company is imable 
to pay its debts or the court is of opinion that it is just and 
equitable that the company should be wound up. The first 
of thc'ie questions is one of pure fact, whereas the second 
is a question of judicial discretion. The Divorce Court is 
empowered to grant divorce for adultery, and to make such 
provision os it may deem just and proper with respect to the 
custody of the children of the marriage. The question of 
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adultery is one of fact; but the question of custody is one of 
right and judicial discretion. 

Doubtless, in the wider sense of the term fact, a question 
whether an act is right or just or reasonable is no less a 
question of fact than the question whether that act has been 
done. But it is not a question of demonstrable fact to be 
dealt with by a purely intellectual process; it involves an 
exercise of the moral judgment, and it is therefore differen- 
tiated from questions of pure fact and separately classified (a). 

Having regard to this distinction, all matters and questions 
which come before a court of justice are of three classes : — 

(1) Matters and questions of law — ^Ihat is to say, all that 
are determined by authoritative legal principles ; 

(2) Matters and questions of judicial discretion — that is to 
say, all matters and questions as to what is right, just, equit- 
able, or reasonable, except so far as determined by law ; 

(3) Matters'^and questions of fact — that is to say, all other 
matters and questions whatever. 

In matters of the first hind, the duty of the court is to 
ascertain the rule of law and to decide in accordance with it. 
In matters of the second hind, its duty is to exercise its moral 
judgment, in order to ascertain the right and justice of the 
case. In matters of the third hind, its duty is to exercise 
its intellectual judgment on the evidence submitted to it in 
order to ascertain the truth. On the trial of a person accused 
of theft, for example, the question whether the act alleged to 
have been done by him amounts to the criminal offence of 


(a) It is woitliy of observation that there is yet a third meaning of the 
expression question or matter of fact, in which it is contrasted with a 
question or matter of opinion. A_q!aestion of fact is one capable of being 
answered by way of demonstration— a e pesti on of opinion is one that cannot 
be so answered — one the answer to which is~a matter of speculation which 
catmot be proved by any available evidence to be right or wrong. The 
past history of a company's business is a matter of fact ; but its prospects 
of snccessfiil businass in the future is a matter of opinion. A prospectus 
which erroneouMly sets out the former, contains inisrepresentatmns of fact; 
a prospectus which merely contains prophecies of future prosperity does not, 
for this is a matter of opinion, not of fact. This distinction is doubtless in 
the ultimate analysis merely one of degree, but it is one of practical 
importance in the law for some purposes The distinction between mailers 
of fact and matters of right, on the other hand, le a logical distinction of 
kiod. 

S.J. 6 
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theft is a question of law, to be answered by the application of 
the rules which determine the scope and nature of the offence 
of theft and distinguish it from other offences, such as that of 
obtaining goods by false pretences j the question whether he 
has done the act bo alleged against him is a question of fact, 
to be determined in accordance with the evidence; and the 
question as to what is the just and reasonable punishment to 
be imposed upon him for his offence is a question of right or 
judicial discretion, to be determined in accordance with the 
moral judgment of the court. 

The existence and development of a legal system represents 
the transformation, to a greater or less extent, of questions 
•of fact and of judicial discretion into questions of law, by the 
establishment of authoritative and predetermined answers to 
these questions. This process of transformation proceeds 
chiefly within the sphere of judicial discretion, and only to a 
smaller extent within the sphere of pure fact* In respect of 
questions as to what is just, right, and reasonable, the purpose 
and effect of a system of law is to exclude and supersede to 
a very large extent the individual moral judgment of the 
courts, and to compel them to determine these questions in 
accordance with fixed and authoritative principles which 
express the established and permanent moral judgment of 
the community at large. Natural or moral justice is to a very 
large extent transmuted into legal justice ; jus naturals becomes 
jus positivum. The justice which courts of justice are 
appointed to administer becomes for the most part such justice 
as is recognised and approved by the law, and not such justice 
as commends itself to the courts themselves. The sphere of 
judicial discretion is merely such portion of the sphere of right 
as has not been thus encroached upon by the sphere of law. 

To a lesser extent, even questions of pure fact are similarly 
transformed into questions of law. Even to such questions 
the law will, on occasion, supply predetermined and authorita- 
tive answers. The law does not scruple, if need bo, to say 
that the fact must be deemed to be such and such, whether 
it be 80 in truth or not. The law is the theory of things, as 
received and acted upon within the courts of justice, and this 
theory may or may not conform to the reality of things out- 
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side, The eye of the law does not infallibly see things as they 
are. Partly by deliberate design and partly by the errors and 
accidents of historical devolopnaent, law and fact, legal theory 
and the truth of things, may fail in complete coincidence. 
We have ever to distinguish that which exists in deed and in 
truth from that which exists in law. Fraud in law, for 
example, may not be fraud in fact, and nice versa. That is to 
say, when the law lays down a principle determining, in any 
class of oases, what shall be deemed fraud and what shall not, 
this principle may or may not bo true, and so far as it is 
untrue the truth of things is excluded by the legal theory of 
things. 

This discordance between law oiid fact may come about in 
more ways than one. Its most frequent cause is the estab- 
lishment of legal presumptions, whereby one fact is recognised 
by law as suf&eient proof of another fact, whether it is in truth 
sufl&oient for tnat purpose or not. Such legal presumptions — 
jiresumjitiones juris — are of two kinds, being either conclusive 
or rebut table. A presumption of the first Mnd constrains the 
courts to infer the existence of one fact from the existence of 
another, even though this inference could be proved to be 
false. A presumption of the second kind requires the courts 
to draw such an inference even though there is no sufficient 
evidence to support it, provided only that there is no sufficient 
evidence to establish the contrary inference. Thus a nego- 
tiable instrument is presumed to be given for value, a person 
not heard of for seven years is presumed to be dead, and an 
accused person is presumed to be innocent. A fact which by 
virtue of a legal presumption is deemed by law to exist, 
whether it exists or not, is said in the technical language of the 
law to exist constructively or by construction of law. Con- 
structive fraud or constructive notice, for example, means 
fraud or notice which is deemed to exist by virtue of an 
authoritative rule of law, whether it exists in truth or not. 

Another method by which the law on occasion deliberately 
departs from the truth of things for sufficient or insufficient 
reasons, is the use of the devic^ known as a legal fiction — 
fioiio juris. This was a device familiar to primitive legal 
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systems, though mostly lallen out of use in modem law (i). 
7'he most important legal fiction recognised by modem law is 
that of incorporation — the fiction by which a body of individual 
persons, such as a trading company, a university, or the 
population of a city, is regarded by law as being in itself a 
person, distinct from the individuals of which that body is 
composed, and capable as such of owning property, making 
contracts, incurring obligations, and otherwise doing and 
suffering what real persons can do and suffer. The nature and 
purpose of such fictitious legal personality will be considered 
fuUy at a later stage of this inquiry. Another important legal 
fiction recognised by modem systems is that of the adoption 
of children — a fiction which played a groat part in the law of 
primitive communities. An adoptive child is a child who is 
not in fact the child of its adopting parent, but is deemed to 
be such by a legal fiction, with the same results in law as if 
this fictitious parentage was real (o). • 

A very large and important part of the legal system 
consists of that case-law which arises from the authoritative 
interpretation of statutes by the law courts. The whole of 
this law represents the transformation of questions of fact as 
to the meaning of statutes into questions of law to be answered 
for the future in accordance with the judicial precedents by 
which that meaning has been already authoritatively declared. 


(b) See Maine's Ancient Law, cb. 2. 

(c) In early law the purpose of most le|al fictions was to alter indirectly 
and covertly a legal syatem so rigid that it could not be eSectively altered 
in this respect by the direct and open process of legislation. The practical 
effect of any rule of law depends on the nature of the rule and on the 
nature of the facts to which it is applied. If the rule caimot itself be 
altered, its effect may he altered by eBtablishing a legal fiction as to the 
nature of the facts. 'I'his device was familiar both to the law of Borne and 
in older days to the law of England. It usually assumed the form of 
fictitious allegations mads in the pleadings in an action and not suffered 
to be contradicted. In Boman law forei^ers ware admitted to certain of 
the exclusive legal rights of Boman citizens by a fictitious allegation of 
citizenship, and in English law the old rule that the jnrisdiclion of English 
courts was limited to causes of action which arose in England wag evaded 
by fictitious and non-traversable allegations that the forei^ place in which 
the cause of action arose was situated in England. He who desired to 
eiMorce in the English courts a bond executed in France woe permitted 
in his pleadings to alleRB a bond executed "at a certain place called 
!&rdeanx in IBhranee in luingtnn in the County of Middlesex.” “'Whether 
there be suob a place in Islington or no, is not traversable in that case.” 
Co. Litt. 201. b. 
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This process of interpretation is to a large extent based on a 
legal fiction — the fiction, that is to say, that the questions 
which arise in the application of a statute were actually present 
to the mind of the legislature when the statute was passed, 
that the legislature really possessed an intention with respect 
to them, and that this intention is expressed in the words of 
the enactment. In most cases in which a statute gives rise 
to any doubts or difficulties requiring judicial solulion by way 
of interpretation, this assumption is unfounded. The difficulty 
has arisen because the legialnturo hud not in truth any coherent 
and oornplete intention nt all. What the eouris in reality do 
in iuteq)reting an aiiibiguous, inconsistent, or otherwise 
imperfect enactment, is to consider and delenninc what the 
legislative intention would have been had the particular point 
been presented to the mind and attention of the legislature 
But this presumed and constructivo intention of the legislature 
con only be ga^ered from judicial consideration as to what is 
just and reasonable. Under the guise of determining what 
a statute does in fact say and mean, the courts, in all matters 
in which the statute is pot to silence by its ambiguities, 
omissions, or inconsistencies, supplement the expressed inten- 
tion of the legislature by reading into the statute the rules of 
justice, reason, and public policy, so far as consistent with 
that expressed intention. The case-law created by the process 
of statutory interpretation must to a large extent, therefore, 
be regarded as an authoritative judicial expression of those 
rules of justice, reason, and public policy, rather than as an 
authentic ascertainment of the actual facts as to the intention 
of the legislature. 

The same question may be partly one of law and partly 
one of fact or judicial discretion. This is so in two senses. 
In the first, place, the question mfty be in reality composite, 
consisting of two or more questions combined, and the several 
components may be of different natures in this respect. The 
question, for example, whether a partnership exists between 
A and B is partly one of fact (via., what agreement has been 
made between them) and partly one of law (vin., whether such 
an agreement is sufficient to constitute the legal relation of 
partnership). Similar composite questions are innumerable. 
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In the second place, there are many oases in which the 
freedom of judicial discretion on any point is not wholly taken 
away by a fixed rule of law, but is merely restrained and 
limited by such a rule, and is left to operate within the 
restricted sphere so allowed to it. In such a case the question 
to be determined by the eomt is one of law so far as the law 
goes, and one of fact or judicial discretion as to the rest. The 
proper penalty for an offence is usually a question of this 
nature. The law imposes a fixed maximum, but leaves the 
discretion of the court to operate within the limits so 
appointed. So, in many eases, judicial discretion, instead of 
being excluded, is merely limited and controlled by rules of 
law which determine the general considerations which are to 
be taken into account as relevant and material in the exercise 
of this discretion. The discretion of the court has not been 
taken away, but it must be exercised within the limits, in the 
manner, and upon the considerations thus ^authoritatively 
indicated by law. 

§ 21. The Territorial Nature of Law. 

We have defined the law as consisting of the rules recog- 
nised and acted upon by the courts in administering justice. 
It is to the courts, therefore, that we must go in order to 
ascertain what the law is, and a system of law is the whole 
body of legal doctrine recognised and applied by one and the 
same court in the exercise of its judicial functions. If this 
were all — ^if this were a complete account of the matter— each 
system of law would be regarded and known as the law of the 
particular court to which it so belongs. We should speak of 
the law of the Court of King’s Bench or of Chancery in 
London, and of the law of the Court of Session in Edinburgh. 
In fact, however, this is neither the legal nor the popular 
usage of speech, save wliere it is rendered necessary by special 
considerations arising from the concurrent existence of different 
systems of hnv administered by the same courts within the 
same territory. Commonly we apeak not of the law of a 
court but of the law of a country. Wo speak not of the law 
of the Court of King’s Bench or Common Pleas but of the 
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law of England; and not of the law of the Court of Session 
but of the law of Scotland. We speak of a system of law as 
belonging to and in force in some defined territory, and not 
ns belonging to and being in force in some particular court of 
justice. The law is conceived and spoken of as tenitorial. It 
is necessary, therefore, to consider the true significance of this 
territorial aspect and nature of a legal system. What is 
meant by saying that the system of law recognised and 
administered by the High Court of Justice in London is the 
law of England and is in force in England, and that the law 
in accordance with which the Court of Session in Edinburgh 
exercises its judicial functions is the law of Scotland and is 
in force in Scotland? 

The temtory to wJiich a system of law is so attributed is 
not necessarily coincident with the territory of the State whose 
courts administer it or whose legislature makes it. No law is 
in force, as a. system of territorial law, outside the territory 
of the state wTiose law it is; but it is not necessarily in force 
throughout the whole of that territory. The territory of a 
legal system may be, and very often is, only a poi’tion of the 
territory of the state. The law of England and the law of 
Scotland are both the law of the same state, and are both in 
force in the territory of that state; but they are in force in 
different parts of it. The same state may possess different 
bodies of law in force as the territorial law of different portions 
of the state’s territory, and concurrently therewith there may 
exist a body of common territorial law in force equally through- 
out all of those portions. The territoi'ial nature and aspect of 
the law therefore, cannot he explained by saying that each 
system of law is attributed to the territory of that state by 
whose courts the law^ is recognised and administered. 

The proposition that a system of law is in force in or belongs 
to a defined territory means that normally, in the absence , 
of special circumstances, it applies to nil persons, things, ' 
acts, and events within that territory, .and doe.s not apply to 
persons, things, acts, or events elsewhere. The criminal law 
of the English courts is said to he the criminal law of England, 
because normally it applies to all offences committed in 
England, and does not apply to offences elsewhere. It is true 
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that to this general rule there are many exceptions. There 
are many ofEenoes with which English courts will deal and to 
which they will apply English law, though committed else- 
where than in England : ofiEenoes, for example, committed on 
board British ships on the high seas, and treason, murder or 
bigamy committed by British subjects in any part of the world. 
These exceptions, however, do not essentially affect the general 
principle that the criminal law is territorial in its nature and 
application. Similarly, the land-law of English courts applies 
only to land situated in England, and is not a universal non- 
territorial doctrine applied by those courts in suits relating to 
land situated elsewhere. Substantially this is so with respect 
to other forms of property also. So the law of marriage, 
divorce, succession, and domestic relations is not applied by 
English courts to all the world, but only to those persons who 
by residence, domicile, or otherwise, are sufficiently connected 
with the territorj’ of England. The law of cfantraets and of 
tor-ts, on the other hand, knows comparatively little of any 
territorial limitation. If an action for damages for negligence 
or other wrongful injury committed abroad is brought in an 
English court, it will in general be determined in accordance 
with English law and not otherwise. Finally, the English law 
of procedure is in hardly any respect territorial. It is the law 
of English courts rather than the law of England. It is. the 
same for all litigants who come before those courts, whatever 
may be the territorial connections of the litigants or of their 
cause of action. Yet notwithstanding the existence of 
numerous and important exceptions to the general rule, the 
law of English courts is essentially and in the main territorial 
in its application, in the sense that it is appointed only for 
such persons, property, acts, and events as possess the requisite 
connection with the realm of England. In this sense the law 
of the English courts is the llrw' of England, and is in force in 
England and not elsewhere. It is the law of the land — lex 
tome (d). 

((Q An axpreaaion aa old as Magna Carta : Nisi per legele judicium 
panum vet per legem terrae. There haa been aome learned diacuaeion as to 
the meaning of "lex tome" as aa uaed, but there aeema no real donbt 
that it is merely a synonym for '* lex resni Angliao.” See Holdaworth's 
History of English law, vol. I. p. 60 (Sid sd.}. 
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This teriitoriol quality of a system of law is not necessary 
or univeraal. It is not part of the essence or definition of a 
legal system. A system of law is readily conceivable which 
is not in this sense the law of the land. It may be personal 
rather than territorial in its application. Its application may 
be limited and determined not by reference to territorial con- 
siderations, but by reference to the personal qualifications of 
the individuals over whom jurisdiction is exercised: qualifica- 
tions such as nationality, race or religion. The law of English 
courts might conceivably be the personal law of Englishmen — 
of British subjects — rather than the temtorial law of England. 
The history of early law shows us such systems of personal 
law actually existing. The early law administered by the 
courts of Home was, in the main, not the tenitorial law of 
Eome, but the personal law of the Eomans. Eoreigners had 
no part in it. It was the /its civile, the law of the does. It 
was only by n*process of historical development that the jus 
gentium was superadded to the jus civile as applicable to owes 
and "peregHni equally. Iq Europe, after the dissolution of the 
Western Eoman Empire, the kws were to a large extent con- 
ceived as personal rather than territorial, the members of each 
race or nationality living by their own national laws. A 
similar process of thought and practice is observable even at 
the present daj' in the ex-temtorial administration of the 
national laws of European States in the consular courts of the 
East. The law administered by an English consular court 
abroad is to be regarded I'ather as the personal law of English- 
men, than as being in any proper or intelligible sense the 
territorial law of England (e). 

§ 22. Law and Equity. 

Until the year 1873, England presented the extremely 
curious spectacle of two distinct and rival systems pf law, 
administered at the same time by different tribunals. These 
systems were distinguished as common, law and equity, or 


(«) It is one of the nisfortunea of legal nomenclatnte that there is no 
snitable and recognised term by which to denote tbo territorial ares within 
whii^ any system of territorial law is in force. Dicey in his Conflict of 
Laws Qses the term conntry for this purpose. 
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merely as law and equity (using the term law in a narrow 
sense as including only one of the two systems). The common 
law was the older, being coeval with the rise of royal justice 
in England, and it was administered in the older courts, 
namely, the King’s Bench, the Court of Common Fleas, and 
the Exchequer. Equity was the more modem body of legal 
doctrine, developed and administered by the Chancellor in the 
Court of Chancery as supplementary to, and corrective of, the 
older law. To a large extent the two systems were identical 
and harmonious, for it was a maxim of the Chancery that 
equity follows the law (Aeqnitas sequHur legem)-, that is to 
say, the rules already established in the older courts were 
adopted by the Chancellors and incorporated into the system 
of equity, unless there was some sufficient reason for their 
rejection or modification. In no small measure, however, law 
and equity were discordant, applying different rules to the 
same subject-matter. The same case would bs" decided in one 
way, if brought before the Court of King’s Bench, and in 
another, if adjudged in Chancery. The Judicature Act, ISIS,- 
put an end to this anomalous state of things, by the abolition 
of all portions of the common law which conflicted with equity, 
and by the consequent fusion of the two systems into a single 
and self-consistent body of law administered in a single court 
called the High Court of Justice and substituted for the old 
courts of common law and the Court of Chancery (/). 

Although the distinction between common law and equity 
has thus become to a large extent historical merely, it has not 
ceased to demand attention, for it is still valid and opertdive 
for many purposes. The so-called fusion of law and equity 
effected by the Judicature Act has abolished only such rules 
of the common law as were in conflict with the rules of equity, 
in the sense that both rules could not be i-ecognised and 
applied in one and the same court of justice. So far as 
common law and equity are consistent with each other and so 
capable of being administered concurrently in a single court, 


(/) Jjidicature Act, 1673, $ 3S : “ In all maiteis not heroinbelore par- 
ticalarly mentioned, in which there >s an; conflict or variance between the 
mlea of equity and the rules of the common law with reference to the same 
matter, the rules o| equity shall prevail." 
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these two systems still subsist, and the distinotion between 
them is still in iorce. Thus the distinction between legal and 
equitable ownership, legal and equitable rights, legal and 
equitable lemedies, remains an essential part of the modem 
system. It is stiU the case that one person may be the legal 
owner of property and another the equitable owner of the same 
property, as in the ease of a trustee and his benefioiary. 
Similarly, a mortgage or charge may still be either legal 
or equitable. These distinctions between law and equity ore 
not conflicts between two irreconcilable systems of law, but 
are such as to be capable of recognition as part of one and the 
same system. A legal right and an equitable right, legal 
ownership and equitable ownership, although as a matter of 
history they originated in diSerent courts and in different legal 
systems, are now two different kinds of rights and of owner- 
ship recognised in the same court administering a single and 
harmonious legSl system. 

The term equity possesses at least tjiree distinct though 
related s^ses. In the first of these, it is nothing more than 
a s ynonym for natinnl justice. Aequitaa is aoqualitas — ^the 
fair, impartial, or equal allotment of good and evil — ^the virtue 
which gives to every man his own. This is the popular 
application of the term, and possesses no special juridical 
significance. 

In a s^nd and legal sense equity means natural justice, 
not simply, but in a special aspect; that is to say, as opposed 
to the rigour of inflexible rules of law. Aequitaa is contrasted 
with aummitm jua, or atrictum jua, or the rigor juris. For the 
law lays down general principles, taking of necessity no account 
of the special circumstances of individual cases in which such 
generality may work injustice. So, also, the law may with 
defective foresight have omitted to provide at all for the case 
in hand, and thereforo supplies no remedy for the aggrieved 
suitor. In all such cases, in order to avoid injustice, it may 
be considered needful to go beyond the law, or even contrary 
to the law, and to administer justice in accordance with the 
dictates of natural reason. This it is, that is meant by 
administering equity as opposed to law; and so far as any 
tribunal possesses the power of thus supplementing or reject- 
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ing the rules of law in special cases, it is, in this sense of the 
term, a court of equity, ns opposed to a court of law. 

The distinction thus indicated was received in the juridical 
theory both of the Greehs and the Homans. Aristotle defines 
equity as the correction of the law where it is defective on 
account of its generality (g), and the definition is constantly 
repeated by later writers. Elsewhere he says (h) : “ An 
arbitrator decides in accordance with equity, a judge in 
accordance with law; and it -was for this purpose that arbitra- 
tion was introduced, namely, that equity might prevail.” In 
the writings of Cicero we find frequent references to the 
distinction between aequitaa and jus. He quotes as already 
proverbial the saying, Siinimum jus aumma injuria (f), meaning 
by summum jua the rigour of the law untempered by equity. 
Numerous indications of the same conception are to he met 
with in the writings of the Roman jurists (It). 

The doctrine passed from Greek and Latin literatm*e into 
the traditional jurisprudence of the Middle Ages. We may 
see, for example, a discussion of the matter in the Tractatua 
de Legibua of Aquinas (?). It was well known, therefore, to 
the lawyers who laid the foundations of our own legal system, 
and like other portions of scholastic doctrine, it passed into 
■ the English law courts of the thirteenth century. There is 
good reason for concluding that the King’s courts of that day 


( 17 ) Kic. Ethics V. 10. 3. The Greeks knew equity under the name 
epieikeia. 

(h) Bhet. I. 13. 19. 

(0 Be Ofiicus I. 10. S3. See also Pro Caecina 28, 66 : Ex aequo et 
bono, non ex callido vereutoriue jure rem judicari oportere. Be Oratore I. 
Sa. 240 : Multa pro aequitate contra jus dicere. Be Officiis HI. 16. 67. 

{k) In omnibus quidem, maxima tainen in jure, aequitas spectanda est. 
B 60. 17. 90. Placuit in omnibus rebus praeeipuam esse justitiae aequita- 
tisque, quam stricti juris rationem. C. 3. 1. 8 . Haeo aequitas suggerit, 
etsi jure deficismur. B. 39. 3. 2. 5. A constitution of Constantine inserted 
in lustiaian's Code, however, prohibits all inferior courts from substituting 
equity for strict law, and claims for the emperor alone the right of thus 
departing from the rigour of the jm scriptum ; Inter aequitatem jnsque 
interposUam interpretationem nobis soils et oportet et licet inspicere. 
C. i. 14. 1. 

(1) Snmma Thcologiae 2. 2. q. 120. art. 1. Bo epieikeia sen aequitate ; 
in his ergo el similibus casibus malum est aequi legem positam; bonum 
antem est praetermissis verbis legis, sequi id qnod posoit justitiae ratio et 
communis utilitas. Et ad hoc ordinatur epieikeia, quae apud nos dicitur 
aequitas. 
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did not consider themselves so slraitly bound by statute, 
custom, or precedent, as to be incapable upon occasion of 
doing justice that went beyond the law (m). It was not until 
later that the common law so hardened into an indexible and 
inexpansive system of atriotum jua, that aequitaa ded from 
the older courts to the newly-established tribunal of the 
Chancellor. 

The Court of Chancery, an offshoot from the King’s 
Council, was established to administer the equity which the 
common law had rejected, and of which the common law 
courts had declared themselves incapable. It provided an 
appeal fnjui the rigid, naiTow, and technical nilos of tho King’s 
courts of law, to the conscience and oquity of the King 
himself, speaking by tho mouth of his Chancellor. The King 
was the source and fountain of justice. Tho administration 
of justice was part of the royal prerogative, and the exercise of 
it had been delegated by the King to his servants, the judges. 
These judges held themselves bound by the indexible rules 
established in their courts, but not so the King. A subject 
might have recourse, therefore, to the natural justice of the 
King, if distrustful of the legal justice of the King’s courts. 
Here he could obtain aequitaa, if the atriotum jus of the law 
courts was insufficient for his necessities. This equitable 
jurisdiction of the Grown, after having been exercised for a 
time by the King’s Council, was subsequently delegated to 
the Chancellor, who, as exercising it, was deemed to be the 
keeper of the royal conscience. 

We have now reached a position from which we can see 
how the term equity acquired its third and last signidcation. 
In this sense, which is peculiar to English nomenclature, it 
is no longer opposed to law, but is itself a particular kind of 
law. It is that body of law which is administered in the 

‘««r> 


(m) Pollock and Maitland, History of English Law, I 168 (Ist ed.); 
Qlanville Til. 1 ; Aliquando tamen super hoc nltimo casu in curia domini 
Regis da consilio curiae ita ex aequitate considoratum est. Bracton, in 
discussing tho various meanings of jus, says (f. 3. a.) : Quandoque pro rigors 
juris, ut cum dividitur inter jus et aequitatem. Pollowing Azo, who follows 
Cicero (Topica IT. 33), he says : Aequitas autem est rerum convenientia, 
quae in paribus causis paria desiderat jura (f. 3. a.). See also f. 13 h. and 
I. S3, b. Aequitas tamen sibi locum vindicat in hue parte. See also 
T. B. 30 and 31 Ed. I. 131 : Et hoc plus de rigore qnatn m aequitate. 




94 


Civn, Law. 


[§22 


Court of Clianoery, as contrasted with, the other and rival 
system administered in the common law courts. Equity is 
Chancery law as opposed to the common law. The equity of 
the Chancery has changed its nature and meaning. It was 
not originally law at all, but natural justice. The Chancellor, 
in the first days of his equitable jurisdiction, did not go about 
to set up and administer a new form of law, standing side by 
side with that already recognised in the Court of Common 
Pleas. His purpose was to administer justice without law, 
and this purpose he in fact fulfilled for many a day. In its 
origin the jurisdiation of the Chancellor was unfettered by 
any rules whatever. His duty was to do that “ which justice, 
and reason, and good faith, and good conscience require in the 
case ” (»). And of such requirements he was in each parti- 
cular case to judge at his own good pleasure. In due time, 
however, there commenced that process of the encroach- 
ment of established principle upon judicial discretion which 
marks the growth of all legal systems. By degrees the Chan- 
cellor suffered himself to be restricted by rule and precedent 
in his interpretation and execution of the dictates of the 
royal consoience. Just in so far as this change proceeded, 
the system administered in Chancery ceased to be a system 
of equity in the original sense, and became the same in 
essence as the common law itself. The fin al re sult was the 
establishment in England of a second system of law, stand- 
ing over against the older law, in many respects an improve- 
ment on it, yet, no less than it, a scheme of rigid, technical, 
predetermined principles. And the law thus developed was 
called equity, because it was in equity that it had its source. 

Closely analogous to this equity-law of the English Chan- 
cellor is the JM8 praetorium of the Eoman praetor. The 
praetor, the supreme judicial magistrate of the Eoman 
republic, had much the same power as the Chancellor of 
supplying and correcting the deficiencies and errors of the 
older law, by recourse to aequitas. Just as the exercise of 
this power gave rise in England to a body of Chancery law, 


(n) Cited in Spence's Equitable Jurisdiction of the Court of Chancery, 
I. 408, note (a). 




122 ] 


Civil Law. 


95 


standing by the side of the common law, so in Eome a jua 
praetorium grew up distinct from the older jus civile. “ Jus 
praotoiium, ’ ' says Papinian (o), “ est quod praetores intro- 
duxerunt, adjuvandi vel supplendi vel corrigendi juris oivilis 
gratia, propter utilitatem publicam.” The chief distinction 
between the Boman and the English cases is that at Borne 
the two systems of law co-existed in the same court, the jva 
praetorium practically superseding the jus civile so far as 
inconsistent with it; whereas in England, as we have seen, 
law and equity were administered i)y distinct tribunals. 
Moreover, although the jua praetorium had its source in the 
aequitaa of the praetor, it docs not seem that this body of 
law was ever itself called aequitaa. This transference of 
meaning is peculiar to English usage (p). 

§ 28. General Law and Special Law. 

The whole body of the law — ^the entire corpus juris — 
may be conveniently regarded as divided into two parts which 
may be suitably distinguished as general law and special law. 
The former consists of the general or ordinary law of the 
land. The latter consists of certain other bodies of leg.sl 
rules which are so special and exceptional in their nature, 
sources, or application that it is convenient to treat them as 
standing outside the general and ordinary law, as derogating 
from or supplementing it in special cases but not forming a 
constituent part of it. The distinction so drawn is probably 
not one which will stand the test of minute logical analysis, 
and its application has been to some extent perverted by the 
accidents of legal history and has varied from time to time in 
the course of legal development. It is to some extent a 
matter of merely arbitrary classification whether we regard 
certain rules as falling within the scope of the general law of 


(o) D. 1. 1. 7. 1. 

ip) A ^oial application by English lawyers of the term equity in its 
original sense, as opposed to strictum ;tw, is to be seen in the phiase, the 
equity of a statute. By this is meant the spirit of a law as opposed to its 
letter. A matter is said to fall within the equity of a statute when it is 
coveted by the reason of the statute, although through defective draftsman- 
ship it is not within its actual terms. " Valeat aequitaa," says Cicero, 
" quae paribus in oausis paria jura desiderat." Topics IV. 23. 
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the land, though exceptional in their nature, source, or appli- 
cation, or whether on ■ the contrary we classify them as 
forming a special body of law having an independent exist- 
ence, and operating within its own sphere of application as 
derogating from or supplementing the general law. Con- 
siderations of practical convenience, however, in respect of 
legal classification, exposition, and nomenclature justify the 
recognition of this distinction between the central or prindpal 
portion of tiie corpus juris, and the various bodies of legal 
doctrine that are merely subsidiary and accessory to it. 

The chief forma of 8pe,oiaJ Jaw which may be thus recog- 
nised as standing outside the general law of the land are the 
, following, which we shall consider in their order: 1. Local law; 
j‘j2. Toreign law; 3. Conventional law; 4. Autonomic law; 
y6. Martial law; 6. International law as administered in prize 
courts. 

1. In the first place, the gecsral law is the 
law of the whole realm. It is in force throughout the entire 
territory of the English courts. Standing apart from this 
system of general territorial appHoation are divers bodies of 
local law in force in particular portions of the realm only. 
Such local law is of two kinds, being either local customary 
law or local enacted law. Local customary law has its source 
in those immemorial customs which prevail in particular parts 
of England and have there the force of law in derogation of 
the general law of the land. Local enacted law, on the other 
hand, has its somce in the local legislative autho^y of 
boroughs and other self-governing communities empowered to 
govern their own districts by by-laws supplementary to the 
general law. All such local customs and local laws are part 
of English law, since they are recognised and enforced in 
English courts; but they ate not part of the general terri- 
torial law of England. 

2. F c/reign law. Another form of special law consists of 
those rules of foreign law which are on occasion applied, even 
in English courts, tit the exclusion of the general law of 
England. Justice cannot be efficiently administered by 
tribunals which refuse on all occasions to recognise any law 
but their own. It is essential in many cases to take account 
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of some system of foreign law and to measure the rights and 
liabilities of litigants by it, rather than by the indigenous and 
territorial law of the tribunal itself. If, for example, two 
men make a contract in Franco and one of them sues on it 
in an English court, justice demands that in many respects 
the validity and effect of the contract shall bo determined by 
French rather than by English law. French, instead of 
English, law will therefore be applied in such a case in English 
courts, in derogation of the general law. The principles which 
dotermino and regulate such substitution of foreign law for the 
law of England in English courts constitute the body of legal 
doctrine known as private intemtitional law. 

Foreign law, so far .as it is thus recognised in English 
courts, becomes by virtue of this recognition and application 
English law yro re nata, for English law is nothing but the 
body of principles recognised and applied by English courts in 
the administration of justice. But it is not port of the general 
law of England. It is, on the contrary, the territorial law of 
another country, substituted for the territorial law of England 
in special cases and on special considerations. 

3. ConiimitisinaL laio. A third form of special law contrasted 
with and distinct from the general law of the land is that 
which may be suitably distinguished as conventional law. This 
is the law which has its source in the agreement of those who 
are subject to it. Agreement is a juristic fact having two 
aspects and capable of being looked at from two points of view. 
It is both a source of rights and a source of law. The former 
of those aspects is the more familiar, but on occasion and for 
some purposes it is convenient to have regard to the latter. 
General rules laid down in a contract, for the determination of 
the rights, duties, and liabilities of the parties inter ae, may 
rightly be regarded ns rules of law which those parties have 
agreed to substitute for or add to the rules of the general law. 
Agreement is a law for those who wake it, which //to tanto 
supersedes, supplements, or derogates from the ordinary law 
of the land. Modua et conventio vincunt legem. To a large 
extent the general law is not peremptory and absolute, but 
consists of rules whose force is conditional on the absence of 
any other rules agreed upon by the parties interested. These 

7 


3.jr. 
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conventional rules are just as truly law as the general rules 
which they have superseded or supplemented. The articles of 
association of a company, for example, are just as much true 
rules of law, for the members of that company, as are the 
provisions of the Companies Act, or those statutory regulations 
which apply in the absence of any articles specially agreed 
upon. Similarly, articles of partnership fall within the defini- 
tion of law, no less than the provisions of the Partnership 
Act which they supplement or modify, for both sets of rules 
are authoritative principles which the courts will apply in all 
litigation affecting the affairs of the partnership. But although 
such conventional law is true law inter ■partes, it is not a 
portion of the general law of the land. Like local law and 
foreign law, it stands outside the general system, for it is 
destitute of general application. 

4. Antonomia law. Similar considerations apply to that 
form of special law which will be more fully ^ealt with in a 
subsequent chapter under the designation of autonomic law. 
By this is meant that species of enacted law which has its 
source in various forms of subordinate and restricted legislative 
authority possessed by private persons and bodies of persons. 
A railway company, for example, may make bye-laws for the 
regulation of its undertaking. A rmiversity may make statutes 
for the government of its members. An incorporated company 
can, by altering its articles, impose new rules and regulations 
upon dissentient shareholders. All rules so constituted by the 
exercise of autonomous powers of private legislation are true 
rules of law, for they will be recognised and applied as law 
m the courts of justice. But they are not incorporated as 
part of the general law of England. 

5. Martial law. Ifet another form of jus specials standiug 
apart from the general lex terrae is that which is known as 
martial law. This is the law which is applied to courts martial 
in the administration of military justice. Courts martial are 
the courts of the army. All other courts of justice are dis- 
tinguished as civil, and the law applied by these civil courts 
m the administration of civil justice is distinguished from 
martial law as being civil law, in one of the senses of that 
term. 
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When in a later chapter we come to consider the nature 
of the state, we shall see that its primary and essential 
functions are war and the administration of justice. The 
army is that organ of the state by which it fulfils the first 
of those functions; while the courts of law, acting in con- 
junction with the appointed instruments for the execution of 
their judgments (such as the officers of police and of prisons) 
are the organs through which the state normally and in 
ordinary cases exercises its second function. Nevertheless, the 
division of these two functions between two distinct organs of 
I he body politic is not complete. I''or the army itself exercises 
in certain oases the function of adininisloring justice. The 
courts established within the army for this purpose are courts 
martini, and the law which these courts administer is martial 
law. To the extent therefore to which, in this abnormal 
fashion, the army assumes and exercises the functions of the 
civil judicaturs, we find military courts, military justice, and 
military law, standing side by side with civil courts, civil 
justice, and civil law. 

Martial law is of three kinds. It is either (1) the law for 
the discipline and government of the army itself; or (2), the 
law by which the army in time of war governs foreign territory 
in its military occupation outside the realm; or (3) the law by 
which in time of war the army governs the r^m itself in 
derogation of the civil law, so far as required by military 
necessity and the public safety. 

The £rst fonm, that by which the army itself is disciplined 
and controlled, is commonly known by the specific title of 
military l^w, the two other forms being distinguished from it 
as being martial law in a narrow and specific sense. Histori- 
cally and generically, however, the term martial law is properly 
applied to all three kinds. Military l aw is distinguished in 
three respects from the other forms of martial law. In the 
first place, it is in force in. time of peace no less than in time 
el vmr. w’hereas the other forms are in force only in time of 
war. In the second place, military law applies only to the 
a rmy itself, whereas the other forms of martial law apply to 
the civilian population also. In the third place, mUitaiy law 
is of statutory authority, being contained in the Army Act and 
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the rules and regulations made thereunder, whereas the other 
forms of martial law have their source in the royal prerogative, 
except so far as Parliament may from time to time, in view 
of the emergencies created by public or civil war, see fit to 
make special statutory provision in that behalf. 

The second form of martial law is that by which the army, 
when it goes beyond the realm in time of war, governs any 
foreign territory of which it is in military occupation for the 
time being. Territory so held by the King’s forces is governed 
autocratically by the royal prerogative, which is commonly 
exorcised through tlio military commanders of the army of 
Occupation. Save so far ns the ordinary civil courts of the 
territory are permitted to continue their functions and to 
administer civil justice there in accordance with the ordinary 
territorial law, the justice administered in that territory is 
military justice administered by oouiis martial, and the martial 
law administered by these courts consists of tlae rule8_estab- 
lished by the good pleasure of the military authorities. 

The third and last kind of martial law is that which is 
established and administered within the realm itself in deroga- 
tion of the civil law, when a state of war exists within the 
realm, whether by way of invasion or by way of rebellion. 
The legality of such substitution of military for civil justice 
within the realm itself in time of war has been the subject of 
much difference of opinion. It is held by some that it is 
never lawful, unless expressly authorised by Act of Parliament, 
and that the authority of the civil courts and the civil law 
is absolute in time of war no less than in time of peace. 
According to this view the exercise of military authority within 
the realm in time of war in derogation of the civil law is 
always illegal, whatever justification for it may exist in con- 
siderations of military neces.sity and the public safety, in the 
absence of statutory sanction, either precedent, or subsequent 
by way of Acts of indemnity and ratification. This is not the 
place in which this question can be adequately discussed. It 
is sufficieut to say that the better opinion would seam to be, 
that even u ithin the realm itself the existence of a state of war 
and of national danger justifies in law the temporary establish- 



§ 23 ] Civil Law. 101 

I 

ment of a system of military government and military justice 
in derogation of the ordinary law of the land, in so far as this 
is reuisonably deemed necessary for the public safety. To this 
extent and in this sense it is true that inter arnia lerjes silent. 
The formal establishment of such a system of military govern- 
ment and justice in lime of internal war or rebellion is com- 
monly known as the proclamation of martial law. With the 
acts of military authorities done in pursuance of such a system 
the civil courts of law will not concern themselves in time of 
war ; and even after peace has come again, the acta so done in 
time of war may l)c> justified in the civil courts, so far fis done in 
good faith and witli rcuBonablc cause in vie%v of the real or 
apparent necessity which gave occasion to them (q). 

6. International law. The last kind of special law which 
it is necessary to distinguish from the general law of the land 
is that portion^ of the law of nations which is administered in 
the prize courts of the state in time of war. In a former 
chapter we saw that international law, or the law of nations, 
consists of a body of rules established by the express or implied 
agreement of sovereign states for the regulation of their 
conduct towards each other. The rules of international law 
are not as such, and in general, recognised and administered 
by courts of justice as being also rules of civil law. The 
remedy for breaches of international law is not in general to 
be found in the law courts of the state. A treaty or other 
international agreement is not in general a contract which 
creates legal rights and obligations of which the courts of 
]ustice will take notice. It is true that to some extent civil 
law and international law deal with the same subject-matters, 
and that when this is so, identical or similar rules tend to be 
established concurrently in both systems. Both civil and 
international law', for example, find it necessary to determine 
the limits of jurisdiction and state authority on the high seas; 
and it is obviously expedient that these rules should be 
determined in the same way by both systems. But this 


t<l) See Ex parte Maraie, (1002) A. C. 100. As to the history of martial 
law seu 18 It. Q. B. 117 : Martial haw Historically Considered, by W. S. 
Koldsworth. 
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tendency of the civil law to conform more or less accurately 
to the international law on the same matter is a very different 
thing from the recognition of international law as having, 
per SB or propria vigore, the force and authority of civil 
law in the state’s courts of justice. As a general rule it 
possesses no such force or authority. Nevertheless, there is 
one particular portion of the law of nations which is thus 
recognised by courts of justice as having in itself the force 
and nature of civil law also. It is that portion which 
regulates the practice of the capture of ships and cargoes 
at sea in time of war, and which is known as prize law. 
By a rule of international law, all states which desire to 
exercise this right of capture are imder an obligation, while 
at war, to establish and maintsun within their dominions certain . 
courts called prize courts, whose function is to investigate the 
legality of aU captures of ships or cargoes, an(^ to administer 
justice as between the captors and all persons interested in the 
property seized. If the seizure is lawful, the property is con- 
demned by those courts as lawful prize of war; and if unlawful, 
decrees are made for such restitution or redress as the law 
requires. Now a prize court is not an international tribunal; 
it is a court established by and belonging exclusively to the 
individual state by which the ships or cargoes have been taken. 
The prize court of England was formerly the Court of 
Admiralty, and is now the Probate, Divorce and Admiralty 
Division of the High Court of Justice. Nevertheless, the lav^ 
which it is the duty and funetton of these courts to administer! 
is the law of nations. It has its source in the agreement of 
sovereign states among themselves, and not in the legislative 
authority of the individual state to which the court belongs. 
But because of the fact that this portion of international law 
is thus recognised and applied by prize courts in the adminis- 
tration of the justice of those courts, it is also civil law — 
inasmuch as civil law includes all rules, whatever their source, 
which are recognised and applied by the courts of justice of 
a state. P rize law, therefore, has a two-fold nature and 
aspect. It is international law, because made by international 
agreement ; and it is at the same time civil law, because it 
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govems the aflministration of justice in civil courts. Yet 
although prize law possesses the true nature of civil law, and 
is therefore to be considered as part of the entire body of 
English law, it is not part of the general law of the land. Its 
exceptional source and nature justify its separate classification 
as a form of jus apBciale along with local law, foreign law. 
martial law, and the other fonns that we have already dealt 
with. 

The true nature of prize law ns being essentially the law of 
nations, entitled projirio viijore, to be recognised and applied 
as civil, law, was authoritatively established by the decision 
of the I’rivy Gouneil in the case of the Zamora during the 
war with (Germany (r). It was unsuccessfully contended in 
that case that prize liivv jis n«hijinislored in English courts has 
its source in the royal prerogative, and that Orders in Council 
oan establish for the prize courts such law as is thought proper 
in derogation df, or in substitution for, the established rules 
of internatujnul law. Lord Parker, delivering the judgment of 
the court, speaks as follows : 

" The law which the Prize Court is to administer is not the 
national law or, as it is sometimes called, the municipal law, but the 
law of nations — ^in other words, international law. ... Of course the 
Prize Court is a municipal court, and its decrees and orders owe their 
validity to municipal law. The law it enforces may therefore in one 
sense be considered a branch of municipal law. Nevertheless the 
distinction between municipal and international law is well defined. 
A court which administers municipal law is bound by and gives effect 
to the law as laid down by the sovereign state which calls it into 
being. It need inquire only what that law is, but a court which 
administers international law must ascertain and give effect to a law 
which is not laid down by any particular state, but originates in the 
practice and usage long observed by civilised nations in their relations 
towards each other, or in express international agreement. ... It 
cannot, of course, be disputed that a prize court, like any other court, 
is bound by the legislative enactments of its own sovereign state. 
A British prize court would certainly be bound by Acts of the 
Imperial Legislature. But it is none the less true that if the Imperial 
Legislature passed an Act the provisions of which were inconsistent 
with the law of nations, the Prize Court in giving effect to such 
provisions would no longer he administering international law. It 


(r) (X010) 2 A, C. 77. 
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•would, in the field covered by each provisions, be deprived of its 
proper function as a prize court ” (s). 


§ 24. The Common Law. 

In the preceding section of this chapter we have seen that 
the entire corpus juris — ^the complete body of legal rules 
recognised and applied in English courts of justice — ^ia divisible 
into two parts, which have bean distinguished as the general 
law of the land and bodies of special law supplementing and 
derogating from the general law -within the sphere of their 
special application. We have further considered in a summary 
manner the chief branches of this jus speciale, namely, local 
law, foreign law, conventional law, autonomic law, martial law, 
and the international law administered in prize courts. We 
have now to notice that the general law of England is itself 
divided into three parts, which are distinguished as stediute 
law, eq^uity, and common law. These three •portions of the 
law are distinguished as derived from difierent sources, 
statute law is that portion of the law which is demed from 
legislation, including in that term, not merely the legislation 
of Parliament, but also the exercise of subordinate and 
delegated legislative power under the authority of Parliament, 
as, for example, regulations made under a statute. It is 
enacted or written law (jus soriptum) as opposed to unenacted 
or unwritten law (jus non soriptum). Equity, on the other 
hand, is that system of law which had its origin in the Court of 
Chancery, and which has been already considered in a previous 
part of this chapter. It is a form of case law having its source 
in the judicial precedents of that court and of the modem 
courts by which the legal system of the Court of Chancery is 
now administered and developed. All the residue of the 


(s) In the earlier oditinni, of thin work the distinction between the 
general law of the land and systems of special law was based on the fact 
that judiciol notice was taken of the former by the courts, as being the law 
normolly applicable in the ahsenee of any other la'w which, in the special 
case, bad a bettor claim to application, wheroas special law had to be 
proved by evidence ; as in the case of enstomory, foreign, or conventional 
law. This view of the matter eeems merely formal and superficial, and 
in any case the test of judicial notice does not always apply. Special 
courts take judicial notice of the jus speciale which they are appointed to 
administer. 
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general law of England, after thus excepting statute law and 
equity, is known as the common law. It is a form of ease 
law having its source in the judicial decisions of the old courts 
of King’s Bench, Common Pleas and Exchequer, and of the 
modem courts by which the system so established is now 
administered and developed. The case law, on the other 
hand, that is produced by way of the judicial interpretation of 
the statute law must itself be classed as forming part of the 
statute law from which it proceeds, for the purpose of this 
division of the law into statute law, equity, and common law, 
Common law and equity do not coiuiiriso the whole body of 
ctiso law to bo found in the law reports, but imlj that portion 
of case law that is derived from some other source than 
statutory inieiprotation. The case law derived fnmi fi statute 
is merely the statute itself, as authoritatively c(jnstrued by 
the law courts. 

u 

The common law is the entire body of English law — the 
total corpus juris Angliae — with three exceptions, namely (1) 
statute law, (2) equity, (3) special law in its various forms. 
When, 'therefore, it is said that a certain rule is a rule of 
common law, the precise significance of the statement depends 
on the particular branch of law which for the purpose in hand 
is thus contrasted with the common law. We may mean that 
it is a rule of common law as opposed to a rule established by 
statute; or as opposed to a rule of equity; or as opposed to a 
rule of special law — for example, a local custom, or a rule of 
foreign law applied in exclusion of the law of England, or a 
rule of military or prize law, or a conventional rule established 
by the parties in derogation of the common law. It is not 
correct, however, to regard the term common law as possess- 
ing a number of different meanings and applications. It 
always denotes the same thing, namely the residue of the law , 
after excepting statute law, equity, and special law. It is not 
true that common law sometimch means the whole law of 
England except statute law, and at other times means the 
whole law of England except equitj. If it was used in the 
first of these senses, it would include equity; and if it was 
used in the second, it would include statute law. But this is 
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not so. The term always, in its proper sense, excludes 
statute law, equity, and all the forms of special law; but 
sometimes the particular contrast intended to be expressed 
is that between common law and statute law; sometimes 
it is that between common law and equity : and sometimse it 
is that between common law and special law. 

As opposed to equity the common law is not infrequently 
called law aimpUciteT. "We speak of law and equity, rather 
than of common law and equity, notwithstanding tihe fact that 
equity is just as truly a branch of law as the common law 
itself. For in its origin equity was not law at all, but was 
juBtiiia naturalia administered in Chancery to correct the 
defects or supply the deficiencies of that atrictum jua which 
was administered in the King’s courts of law. 

In its historical origin the term common law {jua commune) 
was identical in meaning with the term genera’ law as already 
defined. The jua commune was the general law of the land — 
the lex terrae — as opposed to jua apeciale. By a process of 
historical development, however, the common law has now 
become, not the entire general law, but only the residue of 
that law after deducting equity and statute law. It is no 
longer possible, therefore, to use the expression common law 
and general law as synonymous. How this came about in the 
ease of equity is obvious. For equity was itself until modern 
times a typical form of jua apeciale, and therefore outside the 
scope of the jua commune. It was a special system of law 
developed and administered by a special court in conflict with 
the general law of the land, just as martial law or prize law 
is to this day. By the Judicature Act, 1873, however, equity 
lost its character as a body of special law, and was united with 
the common law as a single harmonious system of general law 
administered in the same courts. The distinction between 
common law and equity still exists, but they are now two 
co-ordinate parts of a single system of general law, and no 
longer bear to each other that relation which made one of them 
general and the other special. Equity is now just as much 
part of the ordinary or general law of the land as is the 
common law itself. Nevertheless legal nomenclature has 
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remained unchanged, and although equity has now become 
jus commune in truth, it has not acquired a title to that 
designation. Equity is a part of the general law, bub not part 
of the common law. 

The reason for the distinction between common law and 
statute law is not so easily intelligible. If jus commune 
meant originally merely the general law of the land, how is it 
that it does not include statute law? The explanation is 
apparently this, that statute law was originally conceived as 
a form of jus spnciale derogating from the jus commune. A 
statute was contra jus rammune, just us a local custom or the 
low of Chancery was. The general or common law of the land 
was conceived as u single, uniform, unchanging system of legal 
doctrine based on the immemorial customs of the realm, as 
authoritatively declared by the decisions of the King’s courts 
and applied in nil cases save where some different rule, drawn 
from some other source, prevailed over it. Legislation, no 
less than local custom, was accounted one of those sources of 
alien rules, forming no part of the general law, but breaking 
in upon the established doctrine of that law by way of 
exceptional interference ab esAra. 

In modem times, however, it is no longer possible in any 
proper scheme of legal classification or arrangement to take 
this ancient view of the relation between statute and common 
law. The immense development of statute law in modem 
times and its invasion of almost every portion of the old 
common law has made it impossible now to treat the common 
law as possessing any independent existence as a special and 
central portion of the corpus juris, subject merely to the 
exceptional interference of special statutory provisions possess- 
ing the same relation to it as local custom does. Common 
law and statute law must now be regarded as fused into a 
single system of general law, just as in the case of common 
law and equity. Indeed, a very large portion of the general 
law has its sole source in statute, and the residue of the 
common law is undergoing a slow transformation into statute 
law by the process known as codification. Yet although 
statute law must now be recognised in any logical and practi- 
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cable scheme of legal classiOcation as being part of the general 
law of the land, the older mode of thought is still to be traced 
in the persistence of the ancient usage of legal speech. Statute 
law, although it is part of the general law of the land, is 
still distinguished in name from the common law, just as 
equity is still distinguished from it. 

The expression common law, jtes commune, was adopted 
by English lawyers from the canonists, who used it to denote 
the general law of the Church as opposed to those divergent 
usages (oonauetudinea) which prevailed in different local iuris- 
dictions, and superseded or modified within their own territorial 
limits the common law of Christendom. This canonical usage 
must have been familiar to the ecclesiastical judges of the 
English law courts of the twelfth and thirteenth centuries, 
and was adopted by them. We find the distinction between 
qommon law and special law (commune ley and especial ley) 
well established in the earliest Year Books (t). 


SUMMARY. 

Law and Eact. 

Questions of law. 

Three meanings of the term : 

1. Questions to be answered in accordance with a rule of 
law. 

2. Questions as to what the law is. 

3. Questions to be answered by the judge instead of by 
the jury. 

Questions of fact. 

The meanings of the term : 

1. As opposed to questions of law. 

2. As opposed to questions of right or judicial dis> 
oretion. 

All questions for judicial determination of three kinds : 

1. Questions of law, to be determined in accordance with fixed 
rules of law. 


(t) Y. B. 20 and 21 Ed. T. 329. See Pollock and Maitland’s History of 
English Law, I. 165 (1st ed.). The ieru jus commune is found in Homan 
law also, but in senses unconnected with that which here conceiua us. It 
sometimes signifies jus natwale as oppo^d to jus chile (B. 1. 1. 6. pr.}, 
while at other times it is contrasted with jus singulare, that is to say 
anomalous rules of law incansistent with general legal principles, but 
established uiilitatis causa to serve some speoial need or occasion. 
B 28. 6.16; B. 1.3.16. 
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2. Questions of judicial discretion, to be determined in 
accordance with the moral judgment of the Court. 

3. Questions of fact, to be determined in accordance with the 
evidence. 

Transformation of questions of judicial discretion into questions 
of law by the development of authoritative rules of law. 
Transformation of questions of fact into questions of law. 

Legal presumptions. 

Legal fictions. 

Statutory interpretation. 

Questions of mixed law and fact. 

The territorial nature of law. The law of the land. 

Law and equity. 

The Court of rhancorj and the Cuurl.s of Common Law. 

The meanings of tlio term equity : 

1. Kaliirul justice in general. 

2. iN'alural justice in its special aspect, as opposed to the 
strictum jus of the law courts. 

3. Th^ system of law developed and administered by the 
Court of Chancery. 

General law and special law. 

General law the ordinary law of the land. 

Special law — accessory bodies of exceptional law derogating 
from or supplementing the ordinary law of the land. 

Kinds of special law : 

1. Local law. 

(a) Local customary law. 

(b) Local enacted law — e.g., by-laws. 

2. foreign law — applied in English courts in accordance with 
the rules of private international law. 

3. Conventional law — ^made by agreement as law for the parties. 
Modus et conventio vineunt legem. 

4. Autonomic law — made by private authority in the exercise 
of subordinate legislative power : e.g., the by-laws of a 
railway company or the statutes of a university. 

5. Martial law administered by courts martial: 

(a) Military law for the discipline of the army. 

(b) Martial law for the military government of foreign 
territory in military occupation. 

(c) Martial law within the realm in time of war. 

Inter arma leges silent. 

6. International law administered in the prize courts. 
Common law : 

The entire corpus juris except — 

1. Statnte law. 
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2. Equity. 

3. Special law. 

The general law of the land therefore consists of three parts : 

1. Statute law. 

2. Equity. 

3. Common law. 

Common law in its original sense identical with the general 
law of the land. 

Equity formerly special law, now part of the general law. 
Statute law formerly special law, now part of the general law 
Consequent distinction between common law and general law. 



(Ill) 


CHAPTER IV. 

'raE ADMINISTRATION OP JUSTICE. 

§ 25. Keoesslty of the Administration of Justioe. 

" A HKBD of wolves,” il hus boon haul (a), “is quieter and 
more at one than so iiiiiny men, unless they all had one reason 
in them, or have one power over them.” Unfortunately they 
have not one reason in them, each being moved by bis own 
interests and passions; therefore the other alternative is the 
sole resource. !^or the oynical emphasis with which he insists 
upon this truth, the name and reputation of the philosopher 
Hobbes have suffered much. Yet his doctrine, however 
hyperbolically expressed, is true in substance. Man is by 
nature a fighting animal, and force is the ultima ratio, not of 
kings alone, but of all mankind. Without ” a common power 
to keep them aU in awe,” it is impossible for men to cohere in 
any but the most primitive forms of society. Without it, 
civilisation is unattainable, injustice is unchecked and 
triumphant, and the life of man is, as the author of Leviathan 
tells us, " solitary, poor, nasty, brutish, and short (b),” 
However orderly a society may be, and to whatever extent 
men may appear to obey the law of reason rather than that 
of force, and to be bound together by the bonds of sympathy 


(a) Jeremy Taylor's Worka, XIH. 306, Hebor’s ed. 

(b) Hobbes' Leviathan, ch. 13 : '* Hereby it is manifest that during the 

tune men live without a common power to keep them all in awe, they are in 
that condition which is called war; and such a war as is of every man 
against every man. . . Whatsoever therefore is consequent to a time of 

war, where every man is enemy to every man, the same is consequent to the 
tune wherein men live without other security than what their own strength 
and their own invention shall furnish them withal. In such condition there 
is no place for indnstiy ... no arts, no letters, no society, and, which is 
worst of all, continual rear and danger of violent death ; and the life of msa. 
eolUary, poor, nasty, bmtish, and short.” 
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rather than by those of physical constraint, the element of 
force is none the loss present and operative. It has become 
partly or -wholly latent, but it still exists. A society in which 
the power of the state is never called into actual exercise 
marks, not the disappearance of governmental control, but the 
final triumph and supremacy of it. 

It has been thought and said by men of optimistic temper, 
that force as an instrument for the coercion of mankind is 
merely a temporary and provisional incident in the develop- 
ment of a perfect civilisation. Wo may well believe, indeed, 
that with the progress of civilisation wo shall see the gradual 
cessation of the actual exercise of force, whether by way of 
the administration of justice or by way of war. To a large 
extent already, in all orderly societies, this element in the 
administration of justice has become merely latent; it is now 
for the most part sufficient for the state to declare the rights 
and duties of its subjects, without going beyond declaration 
to enforcement. In like manner the future may see a similar 
destiny overtake that international litigation which now so 
often proceeds to the extremity of war. The overwhelming 
power of the state, or of the international society of states, 
may be such as to render its mere existence a sufficient 
substitute for its exorcise. But this, as already said, would 
be the perfection, not the disappearance, of the rule of force. 
The administration of justice by the state must be regarded 
as a permanent and essential element of civilisation, and as a 
device that admits of no substitute. Men being what they are, 
their conflicting interests, real or apparent, draw them in 
diverse ways; and their passions prompt them to the main- 
tenance of these interests by all methods possible, notably by 
that method of private force to which the public force is the 
only adequate reply. 

The constraint of public opinion is a valuable and, indeed, 
indispensable supplement to that of law, but an entirely 
insufficient substitiite for it. The relation between these two 
is one of mutual dependence. If the administration of justice 
requires for its efficiency the support of a healthy national 
conscience, that conscience is in its turn equally dependent on 
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the proteetion of the law and the public force. A coercive 
system based on public opinion alone, no less than one based 
on force alone, contains within itself elements of weakness 
that would bo speedily fatal to efficiency and permanence. The 
influence of the public censure is least felt by those who need 
it most. The law of force is appointed, as all law should be, 
not for the just but for the unjust; while the law of opinion 
is set rather for the former than for the hitter, and may be 
defied with a large measure of impunity by determined 
evildoers. The rewards of successful iniquity are upon occasion 
very groat ; so riiiiuh so that any law which would prevail 
against it, must have sforner sanctions at its back than any 
known to the pulilic censure. It is also to lie obscrvetl that 
the influence of the national conscience, imsiipporled by that 
of the national force, would be counteracted in any but the 
smallest and most homogeneous societies by the internal 
growth of smaller societies or associations possessing separate 
interests and separate antagonistic consciences of their own. 
It is certain that a man cores more for the opinion of his 
friends and immediate associates, than for that of all the world 
besides. The censure of ten thousand may be outweighed 
by the approval of ten. The honour of thieves finds its 
sanction and support in a law of professional opinion, which 
is opposed to, and prevails over, that of national opinion. 
The social sanction, therefore, is on efficient instrument only 
so far as it is associated with, and supplemented by, the 
concentrated and irresistible force of the incorporate com- 
munity. Men being what they are — each keen to see his 
own interest and passionate to follow it — society can exist onlyl 
under the shelter of the state, and the law and justice of the 
state is a permanent and necessary condition of peace, order,} 
and civilisation. 

§ 26. Origin of the Administration of Justice. 

The administration of justice is the modern and civilised 
substitute for the primitive practices of private vengeance and 
violent self-help. In the beginning a man redressed his wrongs 
and avenged himself upon hie enemies by his own hand, 

S.J. 8 
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aided, if need be, by the hands of his friends and kinsmen; 
but at the present day he is defended by the sword of the 
state. For the expression of this and other elements involved 
in the establishment of political government, we may make 
use of the contrast, familiar to the philosophy of the seven- 
teenth and eighteenth centuries, between the civil state and 
the state of nature. This state of nature is now commonly 
rejected as one of the fictions which flourished in the era of 
the social contract, ))ut .such treatment is needlessly severe. 
The term certainly became associated with much false or 
exaggerated doctrine loucliing the golden age, on the one 
hand, and the hollum omnium contra omnea of Hobbes, on 
tho other, but in itself it nevortheless affords a convenient 
mode for the expression of an undoubted truth. As long as 
there have been men, there has probably been some form of 
human society. The state of nature, therefore, is not the 
absence of society, but the absence of a society so organised 
on the basis of physical force, as to constitute a state. Though 
human society is coeval with mankind, the rise of political 
society, properly so called, is an event in human history. 

One of the most important elements, then, in the transition 
from the natural to the civil state is the substitution of the 
force of the incorporate community for the force of individuals, 
as the instrument of the redress and punishment of injuries. 
Private vengeance is transmuted into the administration of 
criminal jvistice; w’hile civil justice takes the place of violent 
self-help. As Locke says (c), in the state of nature the law 
of nature is akjne in force, and every man is in his own case 
charged with the execution of it. In, the civil state, on the 
other hand, the law of nature is supplemented by the civil 
law, and the maintenance of tho latter by the force of the 
ox’gauised community renders unnecessary and unpermissible 
the maintenance of the former by the forces of private men. 
The evils of the earlier system were too great and obvious 
to escape recognition even in the most primitive communities. 
Every man was constituted by it a judge in his own cause, 
and might was made the sole measure of right. Nevertheless 


(c) Treatiae on Government, If. cli. 2. 
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tho substitution was eftocted only with difficulty and by slow 
degrees. The turbulent sijirits of early society did not readily 
abandon the liberty of fighting out their quarrels, or submit 
with good grace to the arbitrament of the tribunals of the 
state. There is much evidence that the administration of 
justice was in the earlier stages of its development merely a 
choice of peaceable arl)itration, offered for the voluntary 
acceptance of the parties, rather than a compulsory substitute 
for self-help and private w.nr. Only later, with the gradual 
growth of tho power of government, did tho state venture to 
suppress with I he strong hanrl the ancient and barbarous 
system, und lo lay down the porcmplory principle that all 
quaiTols shall be brought for settlement to the courts of law. 

iVll early codes show us traces of tho hesitating and gradual 
method in whieh the voice and force of the state became tho 
exclusive instruments of the declaration and enforcement of 
justice. Trial by battle, which endmed in the law of England 
until the beginning of the nineteenth century (d), is doubtless 
a relic of the days when fighting was the approved method of 
settling a dispute, and the right and power of the state went 
merely to the regulation, not to the suppression, of this right 
and duty of every man to help and guard himself by his own 
hand. In later theory, indeed, this mode of trial was classed 
with the ordeal as judicium Dei — the judgment of Heaven as 
to the merits of the case, made manifest by the victory of 
the right. But this explanation was an afterthought; it was 
applied to public war, as the litigation of nations, no less than 
to the judicial duel, and it is not the root of either practice. 
Among the laws of the Saxon kings we find no absolute pro- 
hibition of private vengeance, but merely its regulation and 
restriction (e). In due measure and in fitting manner it was 


(d) In the year 1818 in a ptivatc pnmeoution for mntdec (an appeal of 
mui^er) the accused demanded to bo tried by battle, and the claim was 
allowed by tbe Court of King's Bench The prosecutor was uot prepared to 
face the risks of this mode of litigation, and the accused was discharged •. 
Athford v. Thornton, 1 Bam. & Aid, 409. This case led to the abolition 
of a^aie of felony and of trial by battlo by the statute SO G-eo. HI. c. 46. 

(e) Laws of King Alfred, 42. (Thorpe's Ancient Laws and Institutes of 
England, I. 91) ; " We also command that ho who knows his foe to be at 
heme fight not before he demand justice of him. It be have such power that 
be can bWet his foe and besiege him, let him keep him within for seven days, 
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the light of every man to do for himself that which in modern 
times is done for him by the state. As royal justioe grows in 
strength, however, the law begins to speak in another tone, 
and we see the establishment of the modern theory of the 
exclusive administration of justice l>y the tribunals of the 
state (J). 

§ 27. Civil and Gvlmlnal Justice. 

The administration of justice has been already defined as 
the maintenance of right within a political community by 
means of the physical force of the state. It is the application 
by the state of the sanction of force to the rule of right. We 
hove now to notice that it is divi.sible into two parts, which 
are distinguished iis the administration of civil and that of 
criminal justice. In applying tho sanction of physical force 
to the rules of right, the tribunals of the state may act in one 
. or other of two different ways. They may^ either enforce 
rights or punish wrongs. In other words, they may either 
compel a man to perform the duty which he owes, or they 


aid attack him not, if he will remain within. . . But if he have not 
sufficient power to besiege him, let him ride to the ealdoiman, and beg aid 
of him. If he will not aid him, let him tide to the king before he fights.” 

(/) As late as the closing years of Henry m. it was found necessary to 
resort to special statutory enactments agamst a lawless lecuxience to the 
older system. The statute of Marlborough (62 Hen. IH. c. 1) recites that 
“At the time of a commotion late stirred up within this realm, and also since, 
many great men and divers other have disdained to accept justice from the 
King and bis Court, like as they ought and were wont in time of the King's 
ncble progenitors, and also in his time, but took great revenges and ms- 
tresses of their neighbours and of others, until they had amends and fines at 
their own pleasure.” The statute thereupon provides that "All persons, as 
well of high as of low estate, shall receive justice in the King’s Court, and 
none from henceforth shall take any such revenge or distress of his own 
anthorily without award of our Court.” Long after the strength of the 
law of England had succeeded in suppressing the practice, the right of 
private war continued to be recognised and regulated by law in the more 
feebly governed states of the Continent. An interesting account of the 
matter is given by M. Kys in his Origines du Bioit International (1894), 
oh. 6. According to the former theory and practice of the criminal law of 
England, all crimes of violence were regarded and treated as breaches of the 
King’s peace. A criminal was chargefl in the indictment with having com- 
mitted murder or robbery "against tho peace of our Lord the King.” 
The King of England made gwHl at an early date his monopoly of war, 
and all private war or violence was a violation of his peace. As to the King's 
peace, see Sir F. Pollock’s Oxford Lectures, pp. 65-00; Select Essays in 
Anglo-American Legal Historv, IX. pp. 408-417. An interesting picture of 
the relations between law and private force in the primitive community of 
Iceland is to be found in the Saga of Burnt Hjal (Oaaant's translation). 
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may punish him for having failed to perform it. Hence the 
distinction between civil and criminal justice. The former 
consists in the enforcement of rights, the latter in the punish- 
ment of wrongs. In a civil proceeding the plaintiff claims a 
right, and the court secures it for him by putting pressure 
upon the defendant to that end; as when one claims a debt 
that is due to him, or the restoration of property wrongfully 
detained from him, or damages payable to him by way of 
compensation lor wrongful harm, or the prevention of a 
threatened injury by way of injunction. Tn a criminal pro- 
ceeding, on the other hand, the prosecutor claims no right, 
but aecusns the defendant of a wrong, lie is not a claimant, 
but tin accuser. The court malces no attempt to constrain 
the defendant to perform any duty, or to respect any right. 
It visits him instead with a penalty for the duty already 
disregarded for the right already violated; as where he 
is hanged for murder or imprisoned for theft. 

Both in civil and in criminal proceedings there is a wronff 
(actual or threatened) complained of. Bor the law will not 
enforce a right except as against a person who has already 
violated it, or who has at the least already shown an intention 
of doing so. Justice is administered only against wrongdoers, 
in act Or in intent. Yet the complaint is of an essentially 
different character in civil and in criminal oases. In oivU 
justice it amounts to a claim of right; in criminal justice it 
amounts merely to an accusation of wrong. Civil justice is 
concerned primarily with the plaintiff and his rights ; criminal 
justice with the defendant and his offences. The former gives 
to the plaintiff, the latter to the defendant, that which he 
deserves. 

A wrong regarded as the subject-matter of civil proceedings 
is called a civil wong; one regarded as the subject-matter of 
criminal proceedings is termed a criminal wrong or a crime. 
The position of a person who has, by actual or threatened 
wrongdoing, exposed himself to legal proceedings, is termed 
liability or responsibility, and it is either civil or criminal 
according to the nature of the proceedings to which the 
wrongdoer is exposed. 
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The Maine net may be both a civil injury and a crime, both 
forms of legal remedy being available. Reason demands that 
in general these two remedies shall be concurrent, and not 
merely alternative. If possible, the law should not only 
compel men to perform their disregarded duties, but should 
by means of punishment guard against the repetition of such 
wrongdoing in the future. The thief .should not only be com- 
pelled to restore his plunder, but should also be imprisoned for 
having taken it, lost he and others steal again. To tliis 
duplication <if remedies, however, there are numerous excep- 
tions. ruuishiiicnt is the sole resource in cases where 
enforcement is from the nature of things impossible, and 
enforcement is the sole remedy in those cases in which it is 
itself a sufficient precautionary measure for the future. Not 
to speak of the defendant’s liability for the costs of the pro- 
ceedings, the civil remedy of enforcement very commonly 
contains, as we shall see later, a penal element which is 
sufficient to render unnecessary or unjustifiable any cumulative 
oriminal responsibility . 

We have defined a criminal proceeding as one designed for 
the punishment of a wrong done by the defendant, and a civil 
proceeding as one designed for the enforcement of a right 
vested in the plaintiff. We have now to consider a very 
different explanation which has been widely accepted. By 
many persons the distinction between crimes and civil injuries 
is identified with that between public and private wrongs. By 
a public wrong is meant an offence committed against the 
state or the community at large, and dealt with in a pro- 
ceeding to which the state is itself a party. A private wrong 
is one committed against a private person, and dealt with 
at the suit of the individual so injured. The thief is criminally 
prosecuted by the Crown, but the trespasser is dvilly sued by 
him whose right he has violated. Criminal libel, it is said, 
is a public wrong, and is dealt with as such at the suit 
of the Crown ; civil libel is a private wrong, and is dealt with 
accordingly by way of nn action for damages by the person 
libelled. Blaskstone’s statement of tKis view may be taken 
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as ropresenlativo : " Wrongs,” he says (if), “ are flivisible into 
two sorts or species, private wrongs and public wrongs. The 
former are an infringement or privation of the private or civil 
rights belonging to individuals, considered ns individuals, .and 
are thereupon frequently termed civil injuries; the latter are 
a branch and violation of public rights and duties which affect 
the whole community considered as ti community; and are 
distinguished by the harsher appellation of crimes and 
misdemeanours ’’ (/i). 

But this cxpliination is insufficient. In the first place, all 
public, wrongs are not crimes. A refusal to pay taxes is an 
offence against tiio stiito, and is dealt with nt the suit of the 
state, bub it is ti civil wrong for all that, just ns ii refusal to 
repay money lent by a [irivule person is a civil wrong. The 
breach of n contract made with the stale is no more n criminal 
offence than is the breach of a contract made with a subject. 
An action by the state for the recovery of a debt, or for 
damages, or for the restoration of public property, or for the 
enforcement of a public trust, is purely civil, although in 
each case the person injured and suing is the state itself. 

Conversely, and in the second place, all crimes are not 
public wrongs. Most of the very numerous offences that are 
now punishable on summary conviction may he prosecuted 
at the suit of a private person; yet the proceedings are 
undoubtedly criminal none the less. 

We must conclude, therefore, that the divisions between 
public and private wrongs and between crimes and civil 
injuries are not coincident but cross didsions. Public rights 
are often enforced, and private wrongs are often punished. 
The distinction between criminal and civil wrongs is based. 


(g) Commentiiiies, III. 2. 

(?i) Axistin’a thcorj of the difitinction in sontewhot different from Blaclc- 
stene's, for he makes the diatiiictinn between public and private wrongs, and 
therefore botween criminal and civil wrongs, turn not on the public or private 
nature of the right violated, hnt snleb on the piililic or private nature of 
the proceeding taken in respect of its violation. " Where the wrong,” he 
says (p. 618, 3rd ed.), ” is a civil injuiy, the sunetion is enforced at the 
discretion of the party whose right has been violated. Where the wrong la 
a crime, the sanction is enforced at the discretion of the sovereign.' ' This 
theory, however, is exposed to the same objections an those whieli may be 
made to Blackstone’ii, and it need nut be separately cunsidered. 
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not on iiny difference in the nature of the right infringed, but 
o:^ a difforencQ in the nature of the remedy applied. 

The plausibility of the theory in question is chiefly 
attributable to a certain peculiarity in the historical develop- 
ment of the administration of. justice. Where the criminal 
remedy of punishment is left in the hands of the individuals 
injured, to be claimed or not as they think fit, it invariably 
tends to degenerate into the civil remedy of pecuniary com- 
pensation. Men barter their barren rights of vengeance for 
the more substantial solatium of coin of the realm. Offenders 
find no difficulty in buying off the vengeance of those they have 
offended, and a system of money payments by way of com- 
position takes the place of a system of true punishments. 
Hence it is that in primitive codes true criminal law is almost 
unknown. It.s place is taken l»y that portion of civil law which 
is concerned with pecuniary redress. Murder, theft and 
violence are not crimes to bo punished by loss of life, limb or 
liberty, but civil injuries to be paid for. This is a well- 
recognised characteristic of the early law both of Borne and 
England. In the Jewish law we notice an attempt to check 
this process of substitution, and to maintain the law of homi- 
cide, at least, as truly criminal. “ Ye shall take no satisfaction 
for the life of a murderer, which is guilty of death: but he 
shall be surely put to death ” (i). Such attempts, however, 
will be for the most part vain, until the state takes upon 
itself the office of prosecutor, and until offences worthy of 
punishment cease to be matters between private persons, and 
become matters between the wrongdoer and the community 
at large. Only when the criminal has to answer for his deed 
to the state itself will true criminal law be successfully 
established and maintained. Tims at Borne the more impor- 
tant forms of criminal justice pertained to the sovereign 
assemblies of the people, while civil justice was done in the 
courts of the praetor and other magistrates. So in England 
indictable crimes arc in legal theory offences against " the 
peace of our Lord the King, his crown and dignity,” and it 
was only under the rule of royal justice that true criminal law 


(i) Numbers, xxxr. 31. 
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was superadded to the more primitive system of pecuniary 
compensation. Even at the present day, for the protection of 
the law of crime, it is necessary to proliibit as itself a crime 
the compounding of a felony, and to prevent in courts of 
summary jurisdiction the settlement of criminal proceedings 
by the parties witliout the leave of the court itself. Such is 
the historical justification of the doctrine which identifies the 
distinction l)etweeu civil injuries and crimes with that between 
puidic and private wrongs. The considerations already 
adduced should bo suflicicnt to satisfy ns that the justification 
is inadequate. 

$ 28. The Purposes of Criminal Justice : Deterrent 
Punlshipent. 

The ends of criminal justice are four in number, and in 
respect of the purposes so served by it, punishment may be 
distinguished as (1) Deteirent, ( 2 ) Preventive, (3) Eeforma- 
tive, and (4) Retributive. Of these aspects the first is the 
essential and all-important one, the others being merely 
accessory. Punishment is before all things deterrent, and the 
chief end of the law of crime is to make the evildoer an 
example and a warning to all th.at are like-minded with him. 
Offences are committed by reason of a conflict between the 
interests, real or apparent, of the wrongdoer and those of 
society at large. Punishment prevents offences bj destroying 
this conflict of interests to which they owe their origin — ^by 
making all deeds which are injurious to others injurious also to 
the doers of them — by maldng every offence, in the words of 
Locke, " an ill bargain to the offender.” Men do injustice 
because they have no sufficient motive to seek justice, which 
is the good of others rather than that of the doer of it. The 
purpose of the criminal law is to supply by art the motives 
which are thus wanting in the nature of things. 

§ 29. PreTentive Punishment. 

Punishment is, in the second place, preventive or disabling. 
Its primary and general purpose being to deter by fear, its 
secondary and special purpose is, wherever possible and 
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expedient, to prevent a repetition of wrongdoing by the 
disablement of the offender. We hang murderers, not merely 
that we may put into the hearts of others like them the fear of 
a like fate, but for the same reason for which we kill snakes, 
namely, because it is better for us that they should be out of 
the world than in it. A similar secondary purpose exists in 
such penalties as imprisonment, exile, and forfeiture of office. 

§ 30. Refonnatiire Pnnlshment. 

Punishment is in the third place reformative. Offences are 
committed through the influence of motives upon character, 
and may l)e prevented either by a change of motives or by a 
change of chnraoler. Punishment as deterrent acts in the 
former method; punishment as reformative in the latter. This 
curative or medicinal function is practically hmited to a parti- 
cular species of penalty, namely, imprisonment, and even 
in this case pertains to the ideal rather than to the actual. 
It would seem, however, that this aspect of the criminal law 
is destined to increasing prominence. The new science of 
criminal anthropology would fain identify crime with disease, 
and would willingly deliver the criminal out of the hands of 
the men of law into those of the men of medicine. The feud 
between the two professions touching the question of insanity 
threatens to extend itself throughout the whole domain of 
crime. 

It is plain that there is a necessary conflict between the 
deterrent and the reformative theories of punishment, and that 
the system of criminal ju.sticc will vary in important respects 
according as the former or the latter principle prevails in it. 
I The purely reformative theory admits only such forms of 
j punishment as are subservient to the education and discipline 
of the criminal, and reject.*} all those which arc profitable only 
as deterrent or disabling. Peatb is in this view no fitting 
penalty ; wo must cure our criminals, not kill them. Flogging 
and other corporal inflictions are condemned as relics of 
hnrharism by the advocates of the new doctrine; such penalties 
arc said to ho degi'ading and brutalising both to those who 
suffer and to those who inflict them, and so fail in the central 
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purpose of criminal justice. Imprisonment, indeed, as already 
indicated, is the only important instrument available ior the 
pvu^oae of a purely reformath-e system, Even this, however, 
to be fitted for such a purpose, req\iires alleviation to a degree 
quite inadmissible in the alternative system. If criminals are 
sent to prison in order to be there transformed into good 
citizens by physical, intellecttial, and moral training, prisons 
must be turned into dwelling-places far too comfortable to 
servo as any effe-etiial deterrent to those elassos from which 
criminals are ohiofly drawn. A further illustration of the 
divergeneo between tlio deterrent and tlio roforniiitive theories 
is supplied by the ease of incorrigible offenders. The most 
sanguine ;i(hoeiitc of the curuUve treatment of criminals must 
admit that Ihere are iu the world, men who are itieurubly bad, 
men who by some ^iee of nature are even in their youth 
beyond the reach of reformative influences, and with whom 
crime is not so much a bad habit as an ineradicable instinct. 
What shall be done with these? The only logical inference 
from the reformative theory is that they should be abandoned 
in despair as no fit subjects for penal discipline. The deter- 
r gnt and disabling theories, on the other hand, regard such 
offenders as being pre-eminently those with whom the criminal 
' law is called upon to deal. That they may be precluded from 
further mischief, and at the same time serve as a w'arning to 
others, they are justly deprived of their liberty, and in extreme 
cases of life itself. 

The application of the purely reformative theory, therefore, 
would lead to astonishing and inadmissible results. The 
perfect system of criminal justice is based on neither the 
reformative nor the deterrent principle exclusively, but is the 
result of a compromise between them. In ‘this compromise 
it is the deterrent principle which possesses predominant 
in^ence, and its advocates wdio have the Inst word. This 
is thejjiimary and essential end of punishment, and all others 
are merely secondary and accidental. The present tendency 
to attribute exaggerated importance to the reformative element 
is a reaction against the former tendency to neglect it 
altogether, and like most reactions it falls into the falsehood of 
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extremes. It is an important truth, unduly neglected in 
times past, that to a very large extent criminals are not normal 
and healthy human beings, and that crime is in great measure 
the product o£ physical and mental abnormality and degene- 
racy. It has been too much the practice to deal with oSenders 
on the assumption that they are ordinary types of humanity. 
Too much attention has been paid to the crime, and too 
little to the criminal. Yet we must be careful not to fall 
into the opposite extreme. If crime has become the monopoly 
of the abnormal and the degenerate or even the mentally 
unsound, the fact must be ascribed to the selective influence 
of a system of criminal justice based on a sterner principle 
than that of reformation. The more efficient the coercive 
action of the state becomes, the more successful it is in 
restraining all normal human beings from the dangerous paths 
of crime, and the higher becomes the proportion of degeneracy 
among those who break the law. Even with our present 
imperfect methods the proportion of insane persons among 
murderers is very high; but if the state could succeed in 
making it impossible to commit murder in a sound mind 
without being indubitably hanged for it afterwards, murder 
would soon become, with scarcely an exception, limited to 
the insane. 

If, after this consummation had been reached, the opinion 
were advanced that inasmuch as all murderers are insane, 
murder is not a crime which needs to be suppressed by the 
strong arm of the penal law, and pertains to the sphere of 
medicine rather than to that of jurisprudence, the fallacy of 
the argument would be obvious. Were the state to act on any 
such principle, the proposition that all murderers are insane 
would very rapidly cease to be true. The same fallacy, though 
in a less obvious form, is present in the more general argument 
that, since the proportion of disease and degeneracy among 
criminals is so great, the reformative function of punishment 
should prevail over, and in a great measure exclude, its 
deterrent and coercive functions. For it is chiefly through 
the permanent influence and operation of these latter 
functions, partly direct in producing a fear of eviidoing, 
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partly indirect in establishing and maintaining those moral 
habits and sentiments \rliich are possible only under the 
shelter of coercive law, that crune has become limited, in 
such measure as it has, to the degenerate, the abnormal, and 
the insane. G-iven an efficient penal system, crime is too 
poor a bargain to commend itself, save in exceptional circum- 
stances, to any except those who lack the self-control, the 
intelligence, the prudence, or the moral sentiments of the 
normal man. But apart from criminal law in its sterner 
aspects, and apart from that positive morality which is largely 
the product of it, crime is a profitable industry, which will 
flourish exceedingly, !ind lie by no moans left ns a monopoly 
to the feebler and less effieiont members of society. 

Although the general suhbtitution of the reformative for the 
deterrent principle would leud to disaster, it may be argued 
that the substitution is possible and desirable in the special 
case of the abnormal and degenerate. * Purely reformative 
treatment is now limited to the insane and the very young; 
should it not be extended to include all those who fall into 
crime through their failure to attain to the standard of normal 
humanity ? No such scheme, however, seems practicable. In 
the first place, it is not possible to draw any sharp line of 
distinction between the normal and the degenerate human 
being. It is difficult enough in the only case of degeneracy 
now recognised by the law, namely, insanity ; but the difficulty 
would be a thousand-fold increased had we to take account 
of every lapse from the average type. The law is necessarily 
a rough and ready instrument, and men must be content in 
general to be judged and dealt with by it on the basis of their 
common humanity, and not on that of their special idiosyn- 
crasies. In the second place, even in the case of those who 
are distinctly abnormal, it does not appear, except in the 
special instance of mental imsoundness, that the purely 
deterrent influences of punishment arc not effective and 
urgently required. If a man is destitute of the affections and 
social instincts of humanity, the judgment of common sense 
upon him is not that he should be treated more leniently than 
the normal evildoer — ^not that society should cherish him in 
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the hope of making him a good citizen — but that by the rigour 
of penal discipline his fate should be made a terror and a 
warning to himself and others. And in this matter sound 
science approves the judgment of common sense. Even in 
' the case of the abnormal it is easier and more profitable to 
I prevent crime by the fear of punishment than to procure by 
reformative treatment the repentance and amendment of the 
criminal. 

It is needful, then, in view of modern theories and 
tendencies, to insist on the primary importance of the deter- 
rent element in criminal justice. The reformative element 
must not be overlooked, but neither must it be allowed to 
assume undue iiromiuence. To what extent it may be 
permitted in particular instances to overrule the requirements 
of a strictly deterrent theory is a question of time, place, and 
circumstance. In the ease of youthful criminals the chances 
of effective reformation are greater than in that of adults, 
and the rightful importance of the reformative principle is 
therefore greater also. In orderly and law-abiding com- 
munities concessions may be safely made in the interests of 
reformation, which in more turbulent societies would be fatal 
to the public welfare. 

§ 31. RetFlbutive Punishment. 

We have considered criminal justice in three of its aspects 
— ^namely, as deterrent, disabling, and reformative — and we 
have now to deal Arith it under its fourth and last aspect as 
retributive. Retributive punishment, in the only sense in 
which it is admissible in any rational system of administering 
justice, is that which serves for the satisfaction of that emotion 
or retributive indignation which in all healthy communities 
is stirred up by injustice. It gratifies the instinct of revenge 
or retaliation, which exists, not merely in the individual 
wronged, but also by way of sympathetic extension in the 
society at large. Although the system of private revenge has 
been suppressed, the emotions and instincts that lay at the root 
of it are still extant in human nature, and it is a distinct 
though subordinate function of criminal justice to afford them 
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their legitimate satisfaction. For although in their lawless 
and unregulated exercise and expression they are full of evil, 
there is in them none the less an element of good. The 
emotion of retributive indignation, both in its self-regarding 
and its sympaihetio forms, is even yet the mainspring of the 
criminal law. It is to the fact that the punishment of the 
wrongdoer is at the same time the vengeance of the wronged, 
that the administration of justice owes a great part of its 
strength and effectiveness. Did we punish criminals merely 
from an intolleotual appreciation of the expediency of so doing, 
and not hoc arise their crimes arouse in us the emotion of 
anger and the instinct of retribution, the criminal law would be 
but a feeble instiument. Indignation against injustice is, 
moreover, one of the chief constituents of the moral sense of 
the community, and positive morality is no less dependent on 
it than is the law itself. It is good, therefore, that such 
instincts and emotions should be encouraged and strengthened 
by their satisfaction ; and in chilised societies this satisfaction 
is possible in any adequate degree only through the criminal 
justice of the state. There can be little question that at the 
present day the sentiment of retributive indignation is deficient 
rather than excessive, and requires stimulation rather than 
restraint. Unquestionable as have been the benefits of that 
growth of altruistic sentiment which characterises modem 
society, it cannot be denied that in some respects it has taken 
a perverted course and has interfered unduly with the sterner 
virtues. We have too much forgotten that the mental attitude 
which best becomes us, when fitting justice is done upon the 
evildoer, is not pity, but solemn exultation ffc). 

The foregoing explanation of retributive pimishment as 
essentially an instrument of vindictive satisfaction is by no 
means that which receives universal acceptance. It is a very 
widely held opinion that retribution is in itself, apart altogether 
from any deterrent or reformative influences exercised by it, 
a right and reasonable thing, and the just reward of iniquity. 


(k) Diogenes Laertius tells us tbat when Solon was asked how men might 
most effeotnally be restrained from committing injustice, he answered : '°1C 
those who are not injured feel as much indignation as those who are.” 
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According lo this view, it is right and proper, without regoi’d to 
ulterior consequences, that evil should be returned for evil, and 
that as a man deals with others so should he himself be dealt 
with. An eye for an eye and a tooth for a tooth is deemed 
a plain and self-sufficient rule of natural justice. Punishment 
as so regarded is no longer a mere instrument for the attain-\ 
ment of the public welfare, but has become an end in itself. ( 
The purpose of vindictive satisfaction has been eliminated 
without any substitute having been provided. Those who 
accept this view commonly advance retribution to the first 
place among the various aspects of punishment, the others 
being relegated to subordinate positions. 

This conception of retributive justice still retains a promi- 
nent place in popular thought. It flourishes also in the 
writings of theologians and of those imbued with theological 
modes of thought, and even among the philosophers it does 
not lack advocates. Kant, for example, expresses the opinion 
that punishment cannot rightly be inflicted for the sake of any 
benefit to be derived from it either by the criminal himself 
or by society, and that the sole and sufficient reason and 
justification of it lies in the fact that evil has been done 
by him who suffers it (1). Consistently with this view, he 
derives the measure of pimishment, not from any elaborate 
considerations as to the amount needed for the repression of 
crime, but from the simple principle of the lex talionis: 
" Thine eye shall not pity; but life shall go for life, eye for 
eye, tooth for tooth, hand for hand, foot for foot ” (m). No 
such principle, indeed, is capable of literal interpretation; but 
subject to metaphorical and symbolical applications it is in 
Kant’s view the guiding rule of the ideal scheme of criminal 
justice. 

It is scarcely needful to observe that, from the utilitarian 
point of view hitherto taken up by us, such a conception of 


(2) Kant's Bechtalelire (Hastie's irans. p, 196). The like opinion is ex- 
pressed in Woolsey's Political Science, I. p. 384: "The theory that in 
punishing an evildoer the state tenders to him his deserts, is the only one 
that seems to have a solid foundation. ... It is tt and right that evil, 
physical or mental, suffering or shame, should be incurred by the wrongdoer.” 
See also Fry, Studies by the Way (The Theory of Punishment), pp. 48-71, 
(m) Devteronomy, xix. SI. 




The Administration op Justice. 


139 


S31J 

retributive punishment is ttitally inadmissible. Punishment 
is in itself an evil, and can be justified only as the means o£ 
attaining a greater good. Kotribulion is in itself not a remedy 
for the miscliief of the offence, but an aggravation of it. The 
opposite opinion may be regarded us a product of the incom- 
plete transmutation of the conception of revenge into that of 
punishment. It results from a failure to appreciate the 
rational basis of the instinct of retribution — a failure to refer 
the emotion of retributive indignation to the true source of its 
rational ]ustificatiun — so that retaliation is deemed an end in 
itself, and is regarded as the essential element in the conception 
of penal justice. 

A more dofinile fonn of the idea of purely retributive 
punishment is that of expiation. In this view, crime is done 
away with, cancelled, blotted out, or expiated, by the suffering 
of its appointed penalty. To suffer punishment is to pay a 
debt due to the law that has been violated. Guilt plus 
punishment is equal to innocence. "The wrong,’’ it has 
been said (n), " whereby he has transgressed the law of right, 
has incurred a debt. Justice requires that the debt be paid, 
that the wrong be expiated. . . . His is the first object of 
punishment — ^to make satisfaction to outraged law.” This 
conception, like the preceding, marks a stage in the trans- 
formation of revenge into criminal justice. Until this trans- 
formation is complete, the remedy of punishment is more or 
less assimilated to that of redress. Eevenge is the right of 
the injured person. The penalty of wTongdoing is a debt which 
the offender owes to his victim, and w'hen the punishment 
has been endured the debt is paid, the liability is extin- 
guished, innocence is substituted for guilt, and the vinculum 
juris forged by crime is dissolved. The object of true redress 
is to restore the position demanded by the rule of right, to 
substitute justice for injustice, to compel the wrongdoer to 
restore to the injured person that which is his own. A like 
purpose is assigned to punishment, so long as it is imperfectly 
differentiated from that retributive vengeance which is in 
some sort a reparation for wrongdoing. Tlie fact that in the 


B.J. 


fn) Lilley, Bight and Wrong, p, 138. 
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expiatory theory satisfaction is conceived as due rather to 
the outraged majesty of the law, than to the victim of the 
offence, merely marks a further stage in the refinement and 
purification of the primitive conception. 

§ 32. CIyII Justice; Frimai!y and Sanctioning Rights. 

"We proceed now to the consideration of civil justice and to 
the analysis of the various forms assumed by it. It consists, 
as wo have seen, in the enforcement of rights, as opposed to 
the punishment of wrongs. The first distinction to be noticed 
is that the right so enforced is either a Primary or a Sanction- 
ing right. A sanctioning right is one which arises out of the 
violation of another right. All others are primary; they are 
rights which have some other source than wrongs. Thus my 
right not to be libelled or assaulted is primary; but my right 
to obtain pecuniary compensation from one who has libelled or 
assaulted me is sanctioning. My right to the fulfilment of a 
contract made with me is primary; but my right to damages 
for its breach is sanctioning. 

The administration of civil justice, therefore, falls into two 
parts, according as the right enforced belongs to the one or the 
other of these two classes. Sometimes it is impossible for the 
law to enforce the piimary right; sometimes it is possible but 
not expedient. If by negligence I destroy another man’s 
property, his right to this property is necessarily extinct and 
no longer enforceable. The law, therefore, gives him in sub- 
stitution for it a new and sanctioning right to receive from 
me the pecuniary value of the property that he has lost. If 
on the other hand I break a promise of marriage, it is still 
poi3sible, hut it is certainly not expedient, that the law should 
specifically enforce the right, and compel me to enter into 
that marriage; and it enforces instead a sanctioning right of 
pecuniary satisfaction. A sanctioning right almost invariably 
consists of a claim to receive money from the wrongdoer, and 
we shall here disregard any other forms, as being quite 
exceptional. 

The enf orceme nt of a pri mary right may be conveniently 
termed specific enforcement. For the enforcement of a sane- 
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tioning riglit there is no very suitable generic term, but we 
may venture to call it sunctioual enforcement. 

Examples of specific onforccment are proceedings whereby 
a defendant is compelled to pay u debt, to perform a contract, 
to restore land or chattels wrongfully taken or detained, to 
refrain from committing or continuing a trespass or nuisance, 
or to repay money roceiverl by mistake or obtained by fraud. 
In all these cases the right enforced is the primary right itself, 
not a substituted sanoliouing right. What the law does is 
to insist on tlio specific oatablisluncnt or re-ostablishment of 
the aolmil stale of tilings required by the rule of right, not 
of another state of thiugs which may be regarded us its 
equivalent or substitute. 

Sanqtioniug_ rights may be divided into two kinds by 
reference to the purpose of the law in creating them. This 
purpose is either (1) the imposition of a pecuniary penalty 
upon the defendant for the wrong which he has committed, 
or (2) the provision of pecuniary compensation for the plaintiff 
in respect of the damage which be has suffered from the 
defendant’s wrongdoing. Sanctioning rights, therefore, are 
either (1) ri ght s tp_ exact and receive a pecuniary penalty, or 
(2) rights to exac t an d receive damages or other pecuniary 
c<rapensation. 

The first of these kinds is rare in modem English law. 
though it was at one time of comsidevable importance both in 
our own and in other legal systems. But it is sometimes the 
ease even yet, that the law' creates and enforces a sanctioning 
right which has in it no element of compensation to the 
person injured, but is appointed solely ns a punishment for 
the wrongdoer. Eor example, a statute may make provision 
for a pecuniary penalty payable to a common informer, that 
is to say, to anyone who shall first sue the offender for it. 
Such an action is called a nenal act ion, as being brought for 
the recovery of a penalty. But it is none the less a purely 
civil, and in no respect a criminal proceeding. Primarily and 
immediately, it is an action for the enforcement of a right, 
not for the punishment of a wrong. Tt pertains, iherefore, 
to the civil administration of justice, no leas than an ordinary 
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action for the recovery of a debt. The mere fact that the 
sanctioning right thus enforced is created by the law for the 
purpose of punishment does not bring the action within the 
sphere of criminal justice. In order that a proceeding should 
be criminal it is necessary that its direct and immediate pur- 
pose should be punishment; it is not enough that its purpose 
should be the enforcement of a right which has been created 
by way of punishment. A proceeding is civil if it is one for 
the enforcement of a right, and the source, nature, and 
purpose of the right so enforced are irrelevant (o). 

The second form of sanctioning right — the.Eight to p^uniary 
compensation or damages — ^is in modem law by far thn more 
important. It may be stated as a general rule, that the 
violation of a private right gives rise, in him whose right it is, 
to a sanctioning right to receive compensation for the injury 
so done to him. Such compensation must itself be divided 
into two hinds, which may be distinguished as EaaMtuMoH 
and P.enal,_Redreas. In respect of the person injured, indeed, 
these two are the same in their nature and operation ; but in 
respect of the wrongdoer they are very different. In restitu- 
tion the defendant is compelled to give up the pecuniary value 
of some benefit which he has wrongfully obtained at the 
expense of the plaintiff ; as when he who has wrongfully taken 
or detained another’s goods is made to pay him the pecuniary 
value of them, or when he who has wrongfully enriched him- 
self at another’s expense is compelled to account to him for 
all money so obtained. 

P ^j^l redress , on the other hand, is a much more common 
and important form of legal remedy than mere restitution. 
The law is seldom content to deal with a wrongdoer by merely 
compelling him to restore all benefits which he has derived 
from his wrong; it commonly goes further, and compels him 


(o) It is worth notice that nn action may be purely penal even, thongh the 
penalty is payable to the pereon injured. It is enough in such a oaee that 
the receipt of the penalty ehoald not he reckoned as or towards the compensa. 
tion of the recipient. A good example of this is the Boman aotio furti by 
whicdi the owner of atolen goods conid recover twice their value from we 
thief by way of penalty, wiwont prejudice neveitheleBe to a foither action 
for the recovery of the goods themselves or their value. 
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to pay the amount of the plaintiff’s loss; and this may far 
oxeeed the profit, if any, which he has himself received. It is 
clear that compensation of this kind has a double aspect and 
nature ; from the point of view of the plaintiff it is compensa- 
tion and nothin" more, but from that of the defendant it is a 
penalty imposed upon him for his wrongdoing. The com- 
pensation of the plaintiff is in such oases the instrument which 
the law uses for Ihc punishment of the defendant, and because 
of this double aspect wo call it penal redress. Thus if I 
burn down my neighbour’s house by negligence, I must pay 
him the value oi it. 'Pho wrong is thou undone with respect 
to him, indeed, for ho is put in as good a position ns if 
it liad not been committed. Ponnorly he had a house, and 
now he has the wortli of it. But the wrong is not undone 
with respect to mo, for I am the poorer by the value of the 
house, and to this extent I have been punished for my 
negligence. 


§ 33. A Table of Legal Remedies. 

The result of the foregoing analysis of the various forms 
assumed by the administration of justice, civil and criminal, 
may be exhibited in a tabular form as follows: — ’ 


.Specific Bnforce- 
jncNT — enfoicement 
of a piimat? right: 
e-g-i payment of debt, 
or return of property 

Civil- 
Enforoe-/ 
ment oA 
rights I 


Legal 

Rioceetl-i 

ingB 


I Sanctional Enporce- 
\ MEKT — ontorceuient 
of a sanctioningright 


/BKSTirurios — 
return of pro- 
fit unlawfully 
mode. 


CoMPEKSATIONf 


PeN.VL BF.DHKSS 

- payment for 
loss unlawfully 
' intlictcd. 


IPestalty: e.</., action by in- 
' forrocr for statutory penalty. 


ICrimiN.vl— P unishment of wrongs : e.ff., imprisonment for theft. 
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§ 34. Penal and Remedial Proceedings. 

It will be noticed that in the foregoing Table legal pro- 
ceedings have been divided into five distinct classes, namely, 
(1) actions for specific enforcement, (2) actions for restitution, 
(3) actions for penal redress, (4) penal actions, and (5) criminal 
prosecutions. It must now be observed that the last three 
of these contain a common element which is absent from the 
others, namely, the idea of punishment. In all these three 
forms of procedure the ultimate purpose of the law is in whole 
or in part the punishment of the defendant. This is equally 
so, whether ho is imprisoned, or compelled to pay a pecuniary 
penalty to a common informer, or is hold liable in damages 
to the person injured by him. All these proceedings, there- 
fore, may be classed together as penoZ, and as the sources of 
penal liability. The other forms, namely, specific enforce- 
ment and restitution, contain no such penal element; the 
idea of punishment is entirely foreign to them; and they may 
be classed together as remedia l, and as the sources of remedial 
liability. From the point of view of legal theory this distinc- 
tion between penal and remedial liability is, as we shall see, 
of even greater importance than that between criminal and 
oivil liability. It will be noted that all criminal proceedings 
ore at the same time penal, but that the converse is not true, 
some civil proceedings being penal while others are merely 
remedial. 

It may be objected that this explanation fails to distinguish 
between penal liability and criminal, inasmuch as punishment 
is stated to be the essential element in each. The answer to 
this objection is that we must distinguish between the ulterior 
and the immediate purposes of the law. Proceedings are 
classed as criminal or civil in respect of theh immediate aim ; 
they are distinguished as penal or remedial in respect of their 
entire purpose, remote ns well as immediate. One way of 
punishing a wrongdoer is to impo.so some new obligation upon 
him, and to enforce the fulfilment of it. He may be com- 
pelled to pay a penalty or damages. Whenever this course 
is adopted, the immediate design of the law is the enforcement 
of the right to the penalty or damages, but its ulterior design 
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is the punishment of tiie wrong out of ■nliieh tliis right nrose. 
In respoet of the former the proceedings nro civil, not criminal ; 
while in respect of the latter they are penal, not remedial. 
I'enul proceedings, therefore, may be defined as those in which 
the object of the law, iiuracdiate or ulterior, is or includes 
the punishment of the defendant. All others arc remedial, 
the purpose of the law being nothing more than the enforce- 
ment of the plaintiff’s right, and the idea of punishment being 
irrelevant and inapplicable. 


^ 35. Secondary Functions of Courts of Law. 

Hitherto w o luu e confined oiir attention to the /uhniniatra- 
tion of justieo in the narrowest and most proper sense of the 
term. In this sense it means, as we have seen, the applica- 
tion by the state of the sanction of physical foreo to the rules 
of justice. It is the forcible defence of rights and suppression 
of wrongs. The administration of justice properly so called, 
therefore, involves in every case two parties, the plaintiff and 
the defendant, a right claimed or a wrong complained of by 
the former as against the latter, a judgment in favour of the 
one or the other, and execution of this judgment by the power 
of the state if need bo. We have now to notice that the 
administration of justice in a wider sense includes all the 
functions of courts of justice, whether they conform to the 
foregoing type or not. It is to administer justice in the sfcricti 
sense that the tribunals of the state are established, and Itl 
is by reference to this essential purpose that they must be 
defined. But when once established, they are found to bo 
useful instruments, by virtue of their constitution, procedure, 
authority, or special knowledge, for the fulfilment of other 
more or less analogous functions. To these secondary and 
non-essential activities of the courts, no less than to their 
primary and essential functions, the term administration of 
justice has been extended. They are miseellnnoous and 
indeterminate in character and number, and tend to increase 
with the advancing complexity of modem civilisation. They 
fall chiefly into four groups ; 

(1) P etitions of .riff M. Tlie courts of law exorcise, in the 
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firsit plnfc, file function of arljiulipating upon claims made by 
snbject>, figiiinst the state itself. Jf a subject claims that a 
is dup to him from the Crown, or that Iho Crown has 
lirokon a coniraft with him, or wrongfully detains his pro- 
perty, ho is (it liberty to take proceedings by way of petition 
of right in it court of law for the determination of his rights 
in tiie miifter. Tlie jiptition is addressed to the Crown itself, 
but is referred for <*onsidoration to the courts of justice, and 
iheh(‘ courts will inveitigate tho claim in due form of law, and 
protioune(‘ in favour of tho petitioner or of tho Crown, just as 
in an aetion lietween two private persons. Tint this is not the 
uilministr.ifioi] justice pmpt'tiy so called, for tho essential 
element of coercive force is lacking. '^The state is the judge 
in its own cmiso, and cannot exercise constraint against itself. 
XuvertheU'". in the wider sense the administration of justice 
hiidudes flu> proceedings in a petition of right, no less than a 
criminal pm-'Ceution or an action for debt or damages against 
a private individual. 

(‘2> De(‘lifittii>nii 0 / rig'ht. The second form of judicial 
action which does not conform to the essential type is that 
which results, not in any kind of coercive judgment, but 
merely in a declaration of right. A litigant may claim the 
asslitauL'e (A .a court of law, not because his rights have been 
violated, but because they are imcertain. What he desires 
may be not any remedy against an adversary for the violation 
of a right. Imt an authoritative declaration that the rig^t 
exists. riucU a declaration may be the ground of subsequent 
proceedings in which the right, having been violated, receives 
enforcement, but in tiio meantime there is no enforcement nor 
,‘iny claim to it. Kxinnpltw of declaratory proceedings are 
declarations of legitiniucv , declarationB of nullity of marriage, 
a<fviee to trustees ur executors as to their legal powers and 
duties, and the outhoritnlivo interpretation of wills. 

(«1) AdminitfraHtini. A third form of secondary judicial 
action int'ludes all c-isei iu which courts of justice under- 
tike the uoinagement and distribution of properly. Examples 
are the administration of a trust, the liquidation of a company 
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by the court, and the realisation and distribution of an insolvent 
estate. 

(4) Titles of r iaM. The fourth and last form includes all 
those cases in which judicial decrees arc employed as the 
means of creating, transferring, or extinguishing rights. 
Instances are a decree of divorce or judicial separation, an 
adjudication of bankruptcy, an order of discharge in bank- 
ruptcy, a decree of foreclosure against a mortgagor, an order 
appointing or removing trustees, n grant of letters of adminis- 
tration, and vf'sHng fir charging orders. In all those eases 
the judgment or deen'c operates, not as the remedy of a 
wrong, Imt as liie title of a right. 

Those sueoiidiiry forms of judicial action are to be classed 
under the head of the rinil administration of justice. Here, 
as in its other uses, the term civil is merely residuary; civil 
justice is nil that is not criminal. 

yfe have defined the law as consisting oi the rules observed in the 
adminislratiun of justice. We have now seen that the latter term is 
used in a double sense, and the question therefore arises whether it is 
the strict or the wide sense that is to be adopted in our definition of 
the law. There can be no doubt, however, that logic admits, and 
convenience requires, the adoption of the wider application. We 
must recognise as law the sum total of the rules that are applied by 
courts of justice in the exercise of any of their functions, whether 
these are primary and essential or secondary and accidental. The 
principles in accordance with which the courts determine a petition 
of right, decree a divorce, or grant letters of administration, are as 
truly legal principles as those which govern an action of debt or a 
suit for specific performance. 


SUMMARY. 

The administration of justice by the state a permanent necessity. 
The origin of the administration of justice. 

_ . j Criminal — ^The punishment of wrongs. 

J US ice j — ijijjg enforcement of rights. 

Crimes not necessarily public wrongs. 

Purposes of punishment : — 

1. Deterrent. 

2. Preventive. 

•3. Reformative. 

4. Retributive. 
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Civil Justice •{ 


Enforcement of primary rights— Specific enforce- 
ment. 

Enforcement of sanctioning rights— Sanotional en- 
forcement. 


,, . (Rpstilution. 

Sanctional enforcement | | Penal redress. 

( Pen.'vlty ' 

/Ucmediol— independent of the idea of punishment — always 
JnsticeJ civil. 

I Penal — involving the idea of punishment — civil or criminal. 


Subsidiary functions of courts of justice : — 

1. Petitions of right, 

2. Declarations of right. 

3. Administration of projierty. 

4. Creation, transfer, an«l extinction of rights. 
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CHAPTER V, 

THE STATE. 

§ 36. The Nature and Essential Functions of the State. 

A unaijsis of tho iiiiture of law imolvos nn inquiry 

into the uuturo of the stale, for it is in anil through tho state 
alone thitt law exists. .1 urispriuloiioo is ooncornod, hovvc,vor, 
only with tho oloinent.s and first j^rinidplos of this inatfor. An 
oxhaustivo theory (jE political goveriuneut pertains, not to 
juriBimideuee, but to the allied science of politics. From the 
lawyer nothing more is required than such an understanding 
of the essential nature of the state, as is sufi&cient and, 
necessary for the establishment of sound juridical theory. 

A_st^e or jwlitical society is an association of human beings 
established for the attainment of certain ends by certain 
means. It is tbe most important of all the various kinds of 
society in which men unite, being indeed the necessary basis 
and condition of peace, order, and civilisation. "What then 
is the essential difEerence between this and other forms of 
association? In what does the state essentially differ from 
such other societies ns a church, a university, a joint-stock 
company, or a trade union? The difference is clearly one of 
function. The state must be defined by reference to such of 
its activities and purposes as are essential and characteristic. 

But the modern state does many things, and different 
things at different times and places. It is a common carrier 
of letters and parcels, it builds ships, it owns and manages 
railways, it conducts savings banks, it teaches children, and 
feeds the poor. All these cannot be of its essence. Tt is 
possible, however, to distinguish among the multitudinous 
operations of government, two which are set apart as primary 
and essential. These two are jjjoe and the administration of 
juiiice. The fundamental purpose and end of political society 
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is defence against external enemies, and the maintenance of 
peaceable and orderly relations within the community itself. 
It would be easy to show, by a long succession of authorities, 
that these two have always been recognised as the essential 
duties of governments. The Israelites demanded a Hng, that 
he “ may judge us, and go out before ns, and fight our 
battles" (a); and this conception of the primary end and 
aim of sovereignty obtains recognition still as true and 
adequate. Leviathan, as Hobbes (b) tells us, carries two 
swords, the sword of war and that of justice. This is the 
irreducible minimum of governmental action. Every society 
which performs those two functions is a political society or 
state, and none is such which does not perform them. How 
much activity in other directions may be profitably combined 
with them is a question with which we are not hero concerned. 
We are dealing with the definition, and therefore with the 
essence, not with the accidents of political society (o). 

It is not difificult to show that war and the atoinistration 
of justice, however diverse in appearance, are merely two 
different species of a single genus. The essential purpose of 
each is the same, though the methods are different. Each 
consists in the exercise of the organised physical force of the 
community, and in each case this force is made use of to the 
same end, namely, the maintenance of the just rights of the 
community and its members. We have already seen that in 
administering justice the state uses its physical power to 
enforce rights and to suppress and punish wrongs. Its purpose 


(a) I. Samuel, vlii. 20. 

(&) Bngliah 'Works, n. 76 : "Both swoids, -therefore, as well this of war 
as that of justice, . , . esseutially do belong to the chief command." 

(c) " The primary function of the state,” says Herbert Spencer (Prineiplee 
of Btbics IX. 204. 208. 2U) " or of that agency in which the powers of the 
state are centralised, is the function of directing the combined actione of the 
incorporated individuale in war. The first d-Qty of the mling agency is 
national defence. What wo may consider as measiiree to maintain inter- 
tribal justice, are more imperative and come earlier, than measures to main- 
tain justice among individuate. . . . Once eatablished, this secondary function 
of the state goes on developing ; and becomes a function next in importance to 
the function of protecting against external enemies. . . . With the progrese 
0 / civiitsaiion the administration of justice continues to extend and to 
become more ef&cient. . . . Between these essential functions and all other 
functions there is a division, which, though it cannot in all cases be dra-wn 
with precision, is yet broadly markM.*' 
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in waging war — ^Uiat is to say, just war, which is the only 
kind which can be regarded as an essential form of state 
activity — ^is the same. These two primary functions are 
simply the two difierent ways in which a political society uses 
its power in the defence of itself and its members against 
external and internal enemies. They are the two methods in 
which a state fulfils its appointed pm'pose of establishing 
right and justice by physical force. 

What, than, is the esMntial difference between these two 
functions? It lies apparently in this, that the administration 
of justice is the jjjdjcigl, while war is the ex^judiqjal use of 
the force of the state in the maintenance of right. Force is 
judicial when it is applied by or through a tribunal, whoso 
business it is to judge or arbitrate between the parties who 
are at issue. It is extrajudicial when it is applied by the 
state directly, without the aid or intervention of any such 
judge or arbitrator. Judicial force involves trial and adjudi- 
cation, as a condition precedent to its application; extra- 
judicial force does not. Judicial force does not move to the 
maintenance of rights or the suppression of wrongs, until these 
rights and wrongs have been authoritatively declared and 
ascertained by the formal judgment of a court. The primary 
purpose of judicial force is to execute judgment against those 
who win not voluntarily yield obedience to it. Only indirectly, 
and through such judgment, does it enforce rights and punish 
wrongs. But extrajudicial force strikes directly at the 
offender. It recognises no trial or adjudication as a condition 
of its exercise. It requires no authoritative judicial declaration 
of the rights protected or of the wrongs punished by it. When 
a rebellion or a riot is suppressed by troops, this is the extra- 
judicial use of force; but when, after its suppression, the 
rebels or rioters are tried, sentenced, and punished by the 
criminal coiirts, the force so used is judicial. To shoot a man 
on the field of battle or at a barricade is war; to shoot him 
after capture and condemnation by a court martial is the 
administration of justice (d). 


(d) It is to be noted that the term war is commonly applied only to the 
more extreme forms of extrajudicial fSrce. Bioting would not be termed 
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In addiUon to tho ossouLiiil tlifCoroiice wliieh wo Imve jusL 
noiiioed, Uiore aro sovorul minor and unoHScnUtil dlftorencBs, 
which are commonly, bhough noL invariably, prosoub. The 
chief of thoso aro the following: 

1. Judicial force is regulated by law, while the force of 
arms is usually exempt from such control. Justico is accord- 
ing to law; war is according to the good pleasure of those by 
whom it is carried on. Inter atma leges silent is a maxim 
which is substantially, though not wholly, true. The civil law 
has little to say as to the exercise by the state of its military 
functions. As between the state and its external enemies, it 
is absolutely silent; and even as to the use of extrajudicial 
force within the body politic itself, as in the suppression of 
riots, insurrections, or forciblei crimes, the law lays down no 
principle save this, that such force is allowable whon, and only 
when, it is necessary. Necessitas non habet legem. Within 
the community tho law insists that aU force shall be judicial if 
possible. This protection against extrajudicial force — this 

I freedom from all constraint save that which operates through 
I the courts of law and justice — is one of tho chief j)rivi]egOB of 
j tho members of the body politic. Wo accept it now as a 
matter of course, but in older and more turbulent days it was 
recognised as a bonoflt to bo striven for and maintained with 
anxious vigilance (o). 

2. Ju the second place, judicial force is commonly oxeroised 
against private persons, extrajudiciol force against states. It 
is clear, however, that this is not necessarily or invariably the 
case. It is not impossible that one state should administer 


oivh war, although the difference between them is merely one of degree. 
Nor would the punitive expedition of an armed cruiser against a village in 
the South Sea Islands be dignified with the name of war, though it differs 
only in degree from the blockade or bombardment of the ports of a civilised 
state. fUo be peifectly accurate, therefore, we should oppose the administra- 
tion of justice not to war, but to the extrajudicial use of force counting war 
as the most important species of the latter. War, however, so greatly over- 
shadows in importance all other forms of such force, that it is more con- 
venient to take it as representing the genus, and to dieregard the others. 

(s) IDhe prohibition of the use of extrajudicial force by the King against his 
subjects is one of the main provisions of Magna Oarta (seot. 39) : No free 
man shall be taken or imprisoned or disseized or outlawed or exiled or 
anywoys destroyed, nor will we go against !^m, nor will we send agoinst 
him, save by the lawful judgment of his peers, or by the law of the land." 




Tijk S'catk. 


U3 


§8C] 

juHlioo boLwoon two othoi'h, or boLwoou naotlior aUito imd 
iLaelf. And, on the other hand, it may wage war with its 
own Bubjoets, or with pirates or other persons who do not 
constitute a political society. 

3. Tliirdly, the adminiatration ol justioe is generally the 
internal, while war is generally the external exercise of the 
power of the state. In other words, the state commonly 
proceeds against internal enemies by way of judicial, and 
against external enemies by way of extrajudicial force. The 
administration of justice is the right and privilege of the 
members of the body politic itself. Those who stand outside 
the community — whether they are individuals or states — ^have 
no claim to the impartial arbitrament of judicial tribunals, 
and may be struck at directly by the armed and heavy hand 
of the state. Yet this also is merely a general, and not an 
invariable rule. 

4. Fourthly and lastly, in the administration of justice the 
element of force is commonly latent or dormant, whereas in 
war it is seen in actual exercise. Hiose persons against whom 
the state administers justice are cohimonly so completely 
within its power, that they have no choice save voluntary 
submission and obedience. It is enough that the state 
posBOBSOB irresistible force and threatens to use it; its actual 
use is seldom called for. In war, on the other hand, there is 
commonly no such overwhelming disparity of power, and a 
state which in this fashion seeks to impose its will on others 
must usually go beyond threats to their actual execution. 
Hence it is, that in the administration of justice the element 
of trial and adjudication is in appearance far more predomi- 
nant and important than that of force. Viewed externally 
and superficially, this function of the state looks hke the 
elimination of force as a method of the settlement of con- 
troversies, and the substitution of peaceful arbitration. But 
it is not so. Force is the essence of the administration of 
justice, no loss than of war; but for the most part it lies 
latent and oonoealed. The establishment of courts of justice 
marks, not the substitution of arbitration for force, but the 
substitution of one kind of force for another — of pubho force 
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tor pi'ivaic, o£ judiuial £01*00 £oi* oxtriijiulioinl, o£ liilont iiiul 
lihrottteuod £01*00 £01* Umt which is fioluiilly cxoroiaod. Ah 
abates inoroase in power, this diftevonco between their two 
osaontial functions is intenaifiod. In fooblo, turbulent, iind 
ill-governed stales the oloinont oX force in the mluiinistration 
of justice tends to come to the surface. The will ot the stale 
no longer receives implicit obedience from those that are 
subject to its jurisdiction. It may be necessary to execute 
the judgments of the courts by military force, and there may 
be little difference of external aspect between the use of 
judicial force in the execution of a judgment, and the use of 
extrajudicial force in the suppression of riot, rebellion, or civil 
war (/). 


§ 37. Secondary Functions of the State. 

The secondary functions of the state may be divided into 
two classes. The first consists oX tliose which serve to seoui*e 
the efficient fulfilment of the primai’y functions, and the oliiof 
of thesQ are two in number, namely, logislabion and taxation. 
Legislation is the formulation of fcho priuctiploH in imcordniico 
with which the state intends to fulfil its funcliouH o£ adminis- 
tering justico. Taxation is tho insti'uinont by which tho, state 
obtains that rovonuo which is tho ossonlial condition of all 
its activities. Tho remaining class of secondary •functions 
comprises all other forms of activity which arc for any reaHon 
deemed specially fit to be undertaken by the state. Tliis 
special fitness may proceed from vai’ious soui’cos. It is derived 
partly from the fact that the state represents tho whole 
population of an extensive territory; partly from the fact that 
it possesses, through the organised physical force at its com- 
mand, powers of coercion which are non-existent elsewhere; 
and partly from the fact that its financial resources (duo to 
the exercise of its coercive powers by way of taxation) are 
immensely beyond those of all other persons and societies. 


(f) On the original identity and gradual diilerentiation ol the two functions 
of the state, see Spencer's Booiology, H. to. 493 sqq, “ The sword of jus- 
tice," be says at p. 494, “ is a phrase suffioiently indicating the truth that 
action against the public enemy and action against the private enemy are 
in the last resort the same.'' 
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Oonsi(loi'nUont) such as tlioao liavo, oa))Qt‘ia]]y in iiiodoi'n Limos, 
induuod Llio Ln naanmo a groaL nutnlicr of socondary and 
uueaaontial i'uncdioua which, in a iicaceEul and law-abiding 
oommiinily, liend oven to ovorahadow and conceal from viow 
those primary functions in which the essential iraturo of the 
state is to bo found. 

§ 38. The Territory of the State. 

The territory of a state is that portion of the earth's 
surface wliioh is in its exclusive possession and control. It 
is that region throughout which the state makes its will 
permanently supreme, and from which it permanently excludes 
all alien interference (g). This exclusive possession of a 
defined territory is a oharaoteristie feature of all civilised 
and normal states. It is found to be a necessary condition 
of the efficient exercise of governmental functions. But we 
cannot say that it is essential to the existence of a state. A 
state without a fixed territory — a nomadic tribe for example 
— ^is iperfectly possible. A non-territorial society may be 
organised for the fulfilment of the ossontinl functions of 
government, and if so, it will bo a true state. Such a position 
of things is, however, so rare and unimportant that it is 
permisaiblo to disregard it as abnormal, it is with the 
teiTitorial state that wo are alono concerned, and with rofor- 
ence to it we may accordingly define a state as a aocioiy of 
men established for the mainlenance of peace and justice 
within a determined lerritoTy by way of force. 

§ 39. The MembeisMp of the State. 

Who, then, are the members of this society, and by what 
title do men obtain entrance into it? In all civilised com- 
munities the title of state-membership, is twofold, and the 
membors of the body politic are of two classes accordingly. 
These two titles are citi zensh ip and re siden ce. The former is 
a p erson al, the latter merely a territorial bond between the 

(g) The legal oonoeption of state temtoiy is more fully considered in 
Appendix T. 
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Mtulo luul Ibu iiuliviilual. 'I'ho fonnor ih ti tiMo ot i)oriuimont, 
tliQ JiiUiOi’ tine of kniiiieriii'y uitmiliorHliip of I, ho politieiil eoin- 
muiuliy, 'I'lio hLiiIo, Uioroforo, fnnnialiH, in liho ili'sli pliieo, 
oC (ill lilioao who by vii'lne of this poi-sounl tuul pormimenii 
roliiliiouKliip nra its eiliinona ou auhjoots, nud, in the second 
phvco, of nil thoBO who for the time being reside within its 
Lerriloi’y, and bo poasosa a temporary and tiorritorial title fco 
stivto-inomhersliip. Both oliiasos are equally members of the 
body iinlitio, so long ns their title lasts; for both have claims 
to the protection of the laws and government of the state) 
and to such laws and government both alilte owe obedience 
and fidelity. They are alike subject to the dominion of the 
state, and it is in the interests of both that the state exists 
and fulfils its functions. 

Those two titles of state-membership are to a great extent 
united in the same persons. Most British subjeots inhabit 
British tomtory, and moat inhabitants of that territory are 
British subjeots. Yet the ooinoidenoe is far from ooniploto, 
for many mon belong to the slate by one title only. Tlioy 
ore British subjeots, but not rosident within the dominions 
of the Crown; or tlioy arc rosidont within those doniinioiifl, 
but aro not British sulijocts. Tn other words, they aro oithor 
non-rosidont subjocts or resident aliens. Non-resident aliens, 
on the other hand, possess no title of moinborship, and Bland 
altogether outside the body politic. Thoy are not within tho 
power and jurisdiction of tho state; lliey owe no ohodionco 
to the laws, nor fidelity to the government ; it is not for them 
or in their interests that the state exists (ft). 


(h) Speaking generally, we may eay that the terms aubject.and citisen are 
ay^gnjonous Subjeots and oitizena are nbke those whose relation to the slate 
is personal and not merely territorial, permanent and not merely temporary. 
This equivalence, however, is not absolute. 7or in the first place, the term 
anhjeot IB commonly limited to monaiducal forme of goveinmont, while the 
term citizen is moie specially applicable in the case of republics. A British 
subset becomes by naturalisation a citizen of the United States of America or 
of France In tho eeoond place, the term mtizen biinge into piominenoe the 
rights and privileges of the stains, rothor~fhan its correlative obligations, 
while the leveise is the ease with the term subject. Finally it is to be noticed 
that the term sabject is oapablc of a different and wider application, in 
whidi it includes all membeis of the body politic, whethei they ore citizens 
(i.e., subjects sti icto seneu) or leeident aliene. All such persons are subjects, 
as being subject to the power of the state and to its jurisdiction, and as 



The pi’ttclioal importianco of the ilitiliiuctiion bolweoE tlio 
two forma of atato-momhorship lies chiefly in the auporior 
privilogoa posaeaaod by citizens or aubjocta. Oitizenahip is a 
title to rights which are not available for aliens. Oitizona 
are members optima jure, while aliens stand on a lower level 
in the scale of legal right. Thus British subjects alone possess 
pqlijacgl ag opposed to merely civil ^rights (i); uniil a few years 
ago they alone were capable of inheriting or holding land in 
England; to this day they alone can oun a British ship or 
any share in one; they alone are entitled when abroad to 
the protection of their government against other states, or 
to the protection of English courts of law against illegal acts of 
the English executive; they alone can enter British territory 
as of right; they alone are entitled to the benefit of certain 
statutes from the operation of which aliens are expressly or 
by implication excluded. It is true, indeed, thot we must 
set off against these special privileges certain cormsponding 
biydana and liabilities. Subjects alone remain within the 
power and jurisdiction of the Crown, even when they are 
outside its dominions. Wheresoever they are, they owe 
fidelity and obedience bo the laws and govornmont of their 
own state, while nn alien may rolonso himself at will from 
all such ties of subjection. Novortholoss the status of a 
subject is a privilege and not a disability, oJjeixofit and not a 
burden. Citizenship is the superior, rosidonco the inferior, 
title of state-membership. 

Viewing the matter historicolly, wo may say that citizen- 
ship is a legal conception, the importance of which is oon- 

owing to it, at least temporarily, fidelity and obedience. Tbua it has been 
said that : “ Hlvery alien coming into a British colony becomes tempoiarily a 
subject of the Crown— hound hy, subjeol to, and entitled to the benefit of 
the laws which affect aU British subjects.” Low V. BoutUdge, 1 Ch. App. at 
p 47. See also Jeffreys v. Boosey, 4 H. L. C. Bl-S. So in Kale's Pleas of 
the Grown, I. S42, it is said : '* Thoush the statute speaks of the king's sub- 
jects, it extends to aliens, ... for uough they are not the king's natural 
bom subjects, they are the king's subjects when in Bngland by a local 
allegiance.” 

ft) The possession of political rights is so charaoteristio and important a 
feature of citizenship, that some may be ten^ted to regard it as the essence 
of the matter. This, however, is not so. Women bad no political rights, 
yet a wife was as much a British subject as her husband The distm^ion 
between subjeot and alien may exist under a despotic government, neither 
class poBsesBing any political rights at all. 
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timumflly (liujhiishinft. 'Hu* I'onsmti'nti li'iideiipy of U'pfiil 
(lovclopmonli is lo luiiiiuiise Iho |H't‘iiliiii' rif>li1>s ami lialiilitioH 
of subjacLs, and in niulca rosidonao rather than idLizonHlii]) lihc* 
DSMonlial and Milludont (illu of slinle-inonihorBliii) Tho acqui- 
sition and loss of (dli/icnshij) arc bohisj ^rndnally nifide ouaier, 
while the IcRnl cK'ccta of ita aeqniaition and lo&a aro being 
gradually made leas. Tho preaont state of things is, indood, 
a (jomproniiae botwaon two fundmnontally different ideas as 
to the constitution of a political society. Citizenship and its 
remaining privileges are the outcome of the primitive con- 
ception of tho state as a pei-aonal and permanent union of 
determinate individuals, for whose exclusive benefit the laws 
and government of the state exist. Residence, regarded as 
a title of momberaliip and protection, is the product of tho 
more modern conception of tho state, ns consisting moroly of 
the inhabitants for tho time being of a certain territory. The 
phonal idea is gradually giving place to tho territorial, and 
tho pvPHont twofold title of membership is tho outcome of a 
compi'oiuihe hotwoon these two co-existent and competing 
priuoiplos. It is not suggested, indeed, that tho (Inal issue 
of legal development will ho the total disappearance of 
personal in favour of tcrritoiial inomhcrship. A couqu'oiiuso 
hotwoen tho two oxtromo ])rincii)los, in souio such form as that 
whioh has now boon attained to, may well ])rovo powaaiiout. 
In the present condition of international relations it is oleaiiy 
nocessary. 

We have seen that citizons aro thoso members of a state 
whose relation to it is personal and permanent, and who, by 
virtue of this relation, receive from the state special rights, 
powers, and privileges. If wo aslc further, what is tho title 
of citizenship, or how this special bond of union is constituted, 
no general answer is possible. This is a matter of law, 
varying in different systems, and from time to time in the 
same system English law claims as subjects all who are 
bom within tlie dominions of the Crown, regardless of theii- 
deseent; while Erenoh law, on tho contrary, attaches Erench 
citizenship to French blood and descent, regardless in general 
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of tlio plnco of bii'lili (/r). Viowod, howovoi', in rospool of ifa 
hisLorioal origin and primitivo form, wo may say liUali citizen- 
ahip liUH iliB Rouroo in naLionality. Pollow ciUzona aro thoaa 
who bolong, not nieroly to the anmo ataio, bui also to tho 
same nation. 

It is quito GOinmon to use tlio tornia citizenship and 
nationality as synonymous, and this usage, though incorrect, is 
significant of a very real connection between the two ideas. 
Nationality is membership of a nation; citizenship is one 
kind_of membership of a state. A nation is a society of men 
united by common blood and descent, and by the various 
subsidiary bonds incidental thereto, such as common speech, 
religion and manners. A state, on the other hand, is a 
society of men united under one government. These two 
forms of society are not necessarily coincident. A single 
nation may be divided into several states, and conversely a 
single sWte may comprise several nations or parts of nations. 
The Hellenes were of one blood, but formed many states, 
while tho Roman Empire ineludod many nations, but was one 
state. Novortholoss nations and states tend mutually to 
ooinoidence. The ethnic and the political unity tend to 
coalosco. fn ovory nation there is an irn])ulKo, luoro or loss 
powerful, to develop into a stato — to add to tho subsisting 
community of doscont a corresponding community of govorn- 
meirt and political existence. Conversely, ovory state tends 
' to become a nation ; that is to say, tho unity of political 
organisation eliminates in course of time the national diver- 
sities within its borders, infusing throughout all its population 
a new and common nationality, to the exclusion of all 
remembered relationship with those beyond the limits of the 
state. 

The historical origin of the conception of citizenship is to 


(&) British nationality is acquired in the following ways : — 

(ai By birth in British dominions. 

(b) By descent from a father born in British dominions or naturalised 

as a British subject. 

(c) By the marriage of an alien woman to a British subject. 

(d) By naturalisation. 

(e) By continued residence in a territory after it has boon conquered 

or otherwise acquired by the British Crown. 
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be found in ibo fadi Uml the Rltiilo Im'^ {^*own out of Uio 
nation. Spanking gcnornlly, wo may Hiiy that tbo ntato is in 
its origin tlio nnbion politically oi'gnuised. It is tlio nation 
incorpornieci toi* tlio purposes of govcrninont and aolf-dofonuo. 
The citiKons nro the ramnbcra of a nation which has thus 
developed inio a state. Oitizenahip ia nationality that baa 
become political. Won become united as fcllow-citizcna, 
because they are, or aie doomed to bo, already united by the 
bond of common kinship. It is for thoir bonolit and pro- 
tection that the body politic has boon established, and they 
are its only members. Their citizenship is simply a legal and 
artificial bond of union auperimposod upon the pre-existing 
bond of a common nationality. With aliens this national 
state has no concern. It is not created on their behalf, and 
they have no part or lot in it, for its law and government are 
the oxolusive birthright of its citizens. Only by slow degrees 
does the notion of territorial memhorship arise and nialco 
good its claim to legal recognition. Gradually the govenimcnt 
and the laws coaso to bo o-xclusivcly national and porsonivl, 
and become in part territorial also. The now principle malcon 
its way, that tbo state exists for the benefit and protection of 
the nholo population of a cortuiu territory, and not nu'roly 
on behalf of a certain nationality. H’ho law hocomos move 
and more that of a country rnthov than that of ii ))00])lc>. 
Stato-memborahip becomes twofold, residence standing side 
by side with citizenship. It bocomos possible to belong to the 
Homan state without being a Homan. Tho citizens consent 
to share their rights with outsiders, but the two olasBOs never 
reach equality, and the personal union stands permanently on 
a higher level than the territorial. The spociol privileges 
retained by citizens at the present day are tho scanty relics 
of the once exclusive claims of the nation to the protection 
and aotivities of the state ( 1 ). 

The relation between a state and its members is one of 
reciprocal obligation. The state owes protection to its 

(2) On this tri mBiti on from the national to the ierukinal idea of tha atate, 
see Maine, BailyaTatoiy of Inslitutions, pp. 72-76. As to the hietory of 
tht Mnception and law of citizenship, see Salmond on Citizenship and 
Allegiance, Ii Q B xvii 270, and xviii. 49 
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moinboi’s, whilo they iu turn mvu obtulionco unci fldolily to it. 
Mon belong to n stnto in order thnt tlioy nmy be dofondod 
by it against each other and against external enomioa. Bui 
this dofonce is not n privilege to bo had Coi" nothing, and in 
return for its piY>toetion the slate exacts from its members 
services and sacrifices to which outsiders are not constrained. 
Brom its members it collects its revenue; from them it 
requires the performance of public duties ; from them it 
demands an habitual submission to its will, as the price of 
^ the benefits of its guardianship. Its members, therefore, are 
not merely in a special manner under the protection of the 
state, but are also in a special manner under its coercion. 

This special duty of assistance, fidelity, and obedience, is 
called alleeiicino e. and is of two Irinds, corresponding to the two 
classes of members from whom it is required. Subjoots owe 
pQrmanent allegiance to the state, just as they aro onlitled 
to its permanent protootion. Besident aliens owe temporal y 
allegiance during the period of thoir residence, just as their 
title to state protection is similarly limited. An alien, when 
in England, must bo Caitbful to tbo stato, must submit to its 
will, and obey its laws, oven as an Englishman; hut when 
ho leaves English shores, he leaves behind him his obligation 
of nllogianco, together with his titlo to protootion. A British 
subject, on the other hand, takes both of those things with 
him on his travels. The hand of the slate is still upon him 
lor good and evil Tf ho commits treason abroad he will 
answer for it in England. The courts of justico will grant 
him redress even against the agents of the Crown itself ; while 
the executive will see that no harm befalls him at the hands 
of foreign governments (m). 


(m) AHhoug]i states are established loi the proteetion of Iheir members, it 
IB not necossaiy that this protection should he absolutely limited to members. 
In exceptional oases and to a limited extent the state will use ite powere for 
the defence and benefit of antsideie. War may be waged on hehaU of an 
oppressed nation, and the state may inleivene, m the mtetests of justice, in a 
quarrel not its own Nor will it necessaiily refuse to administer justice in its 
comts even to non-resident aliens But such external protection is excep- 
tional and accidental, and does not peitain to tbo essence of government. A 
state is established, not for the defence of all mankind, and not foi the main- 
tenance of right throughout all the earth, but solely for the security of its 
own members, and the adminietiation of its own teiritory A state whioh, 
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§ 90. The Constitution of the State. 

In the definition of a state as a society with a special end 
and function, there is implied a permanent and definite organi- 
sation — a determinate and systematic form, structure, and 
operation. A body politic is not constituted by a temporary 
and casual union of individuals, for the purpose of repelling an 
external enemy, or of executing judgment on some domestic 
evildoer. The transition from natural to political society is 
efieotod only when the union of individuals has assumed a 
certain measure of permanence and organisation, and when 
their combined operations in pursuit of their common end have 
become in a certain degree systematic and definite. It is only 
when a society has acquired such an organisation, whether by 
way of agi'eement, custom, forcible imposition, or otherwise, 
that it takas on the nature of a body politic or state. It is 
only then, that there comes into existence the organ which is 
essential to the performance of those funoLiona which con- 
stitute political government. 

The organisation of a modern state is of extraordinary 
complexity, and it is usual to regard iti ns divisible into two 
distinct parts. The first consists of its fundamental or essen- 
tial olements; the second consists of its secondary elements 
— ^the details of state structure and state action. The first, 
essential, and basal portion is known as the oonaiitulion of the 
state. The second has no generic title. 

Constitutional law is, ns its name implies, the body of those 
legal rules which determine the constitution of the state. It 
is not possible to draw any hard and fast line between the 
constitution and the remaining portions of the state’s organi- 
sation; neither, therefore, is it possible to draw any such line 
between constitutional law and other branches of the legal 
system. The distinction is one of degree, rather than one of 
kind, and is draum for purposes of practical convenience, rather 
than in obedience to any logical requirement. The more 
important, fundamental, and far-reaching any principle or 
practice is, the more likely it is to be classed as constitutional. 


absolutely refused its protection to all ontsidais would none the less adequately 
fulfil the essential purpoees of a political society. 
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Oonvai'soly, Uie more apeoial, detailed, and limited in its 
application, the less likely it is to find a place in any exposition 
of the law and practice c£ tlie constitution. The stmcture of 
the supreme legislature and tho methods of its action pertain 
to constitutional law; the structure and operations of sub- 
ordinate legislatures, such as those possessed by the colonies, 
are justly entitled to the same position; but those of such 
subordinate legislatures as a borough council would by general 
consent be treated as not sufficiently important and funda- 
mental to be deemed part of the constitution. So the organisa- 
tion and powers of the Supreme Court of Judicature, treated 
in outline and not in detail, pertain to constitutional law ; while 
it is otherwise with courts of inferior jurisdiction, and with the 
detailed structure and practice of the Supreme Court itself. 

In some states, though not in England, the distinction between 
constitutional law and the remaining portions oi the legal system is 
accentuated and made definite by the embodiment of the former in a 
special and distinct enactment, the terms of which cannot be altered 
by the ordinary forms of legislation. Such constitutions are said to 
be rigid, as opposed to those which are flexible. That of the United 
States of America, lor example, is set forth in a document agreed 
upon by the founders of the Commonwealth as containing all those 
principles of state structure and action sufficiently important to be 
deemed fundamental and therefore constitutional. The provieions of 
this document cannot be altered without the consent of three-fourths 
of the legislatures of the difierent states. The Englisli constitution 
on the other hand is flexible ; it is defined and set apart in no distinct 
document, and is not distinguishable from the residue of the law in 
respect of the methods of its alteration. 

We have defined constitutional law as the body of those 
legal principles which determine the constitution of a state — 
which determine, that is to say, the essential and fundamental 
portions of the state’s organisation. We have here to face an 
apparent difficulty and a possible objection. How, it may be 
I asked, can the constitution of a slate bo detenmined by law at 
all ? There can be no law unless there is already a state whose 
law it is, and there can be no state without a constitution. 

The state and its constitution are therefore necessarily prior 
to tho law. How, then, does the law determine the constitu- 
tion? Is constitutional law in reality law at aU? Is not 
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the constitution a pure matter of fact, with which the law has 
no concern ? The answer is, that the constitution is both a 
matter of fact and a matter of law. The constitution as it 
exists de facto underlies of necessity the constitution as it 
exists de jure. Constitutional law involves concurrent con- 
stitutional practice. Tt is merely the reflection, within courts 
of law, of the external objective reality of the de facto organisa- 
tion of the state. It is the theory of the constitution, as 
received by courts of justice. It is the constitution, not as 
it is in itself, but as it appears when looked at through the 
eye of the law. 

The constitution as a matter of fact is logically prior to the 
constitution as a matter of law. In other words, constitu- 
tional practice is logically prior to constitutional law. There 
may be a state and a constitution without any law, but there 
can be no law without a state and a constitution. No con- 
stitution, therefore, can have its source and basis in the law. 
It has of necessity an extra-legal origin, for there can be no 
talk of law, until some form of constitution has already obtained 
de facto establishment by way of actual usage and operation. 
When it is once established, but not before, the law can, 
and will, take notice of it. Constitutional facts will be reflected' 
with more or less accuracy in courts of justice as constitutional 
law. The law will develop for itself a theory of the constitu- 
tion, as it develops a theory of most other things which may 
come in question in the administration of justice. 

As an illustration of the proposition that every constitution 
has an extra-legal origLn, we may take the Halted., States 
of . America. The original constitutent states achieved their 
independence by way of rebellion against the lawful authority 
of the English Crown. Bach of these communities thereupon 
established a constitution for itself, by way of popular consent 
expressed directly or through representatives. By virtue of 
what legal power or authority was this done? Before these 
constitutions were actually established, there was no law in 
these colonies save that of England, and it was not by the 
authority of this law, but in open and forcible defiance of it, 
that these colonial communities set up new states and new 



§40] 


Tite State. 


166 


constitutions. Their origin was not merely extra-logal, it was 
illegal Yet, so soon as these constitutions succeeded in 
obtaining de faoio establishment in the rebellious colonies, they 
received recognition as legally valid from the courts of those 
colonies. Constitutional law foUo’fred hard upon the heels of 
constitutional fact Courts, legislatures, and law had alike 
their origin in the constitution, therefore the constitution could 
not derive its origin from them. So, also, with every con- 
stitution that is altered by way of illegal revolution. By what 
legal authority was the Bill of Eights passed, and by what legal 
title did William III. assume the Crown? Yet the Bill of 
Eights is now good law, and the successors of King William 
have held the Crown by valid titles. Quod fieri non debet, 
fajstum valet. . ■ , 

ConstitutioMl law, therefore, is i.h6 ludici al thebr y, reflec- 
tioji. or i^ge of the constitution de faoto, that is to say, of 
constitutional practice. Here, as elsewhere, law and fact may 
be more or less discordant. The constitution as seen by the 
eye of the law may not agree in all points with the objective 
reality. Much constitutional doctrine may be true m law but 
not in fact, or true in fact but not m law. Power may exist 
de jure but not de facto, or de facto but not de jure. In 
law, for example, the consent of the Crown is no less necessary 
to legislation, than is that of the two houses of Parliament, 
yet in fact the Crown has no longer any power of refusing 
its consent Conversely, the whole system of cabinet govern- 
ment, together with the control exercised by the House of 
Commons over the executive, is as unknown in law as it 
is weU established in fact. Even in respect of the boundaries 
of the state’s territories the law and the fact may not agree. 
A. rebellious province may have achieved its de facto indepen- 
dence, that is to say, it may have ceased to be in the de facto 
possession and control of the state, long before this fact receives 
de jure recognition. 

Nowhere is this discordance between the constitution in 
fact and in law more serious and obvious than in England. 
A statement of the strict legal theory of the British constitu- 
tion would differ curiously from a statement of the actual 
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facts. Similar discrepancies exist, however, in most other 
states. A complete account of a constitution, therefore, 
involves a statement of constitutional custom as well as of 
constitutional law. It involves an account of the organised 
state as it exists in practice and in fact, as well as of the 
reflected image of this organisation as it appears in legal 
theory. 

Although the constitution de jure and the constitution de 
facto are not necessarily the same, they nevertheless tend 
towards coincidence Constitutional law and practice react 
upon each other, each striving to assimilate the other to itself. 
The objective facts of state organisation tend to mould legal 
theory into conformity with themselves. They seek expression 
and recognition through legislation, or through the law-creating 
functions of the courts. Conversely, the accepted legal theory 
endeavours to realise itself in the facts. The law, although it 
necessarily involves a pre-existing constitution, may neverthe- 
less react upon and influence the constitution from which it 
springs. It cannot create a constitution ex nihilo, but it may 
modify to any extent one which already exists. Constitutional 
practice may alter, while constitutional law remains the same, 
and vice versd, but the most familiar and efTectivc way of 
altering the practice is to alter the law. ’ The will of the body 
politic, as expressed through the legislature and the courts, 
will commonly realise itself in constitutional tact no less than 
in constitutional theory. 

§ 91. The Oovernment of the State. 

Political or civil power is the power vested in any person 
or body of persons of exercising any function of the state. 
It is the capacity of evoking and directing the activities of 
the body politic. It is the ability to make one’s will effective 
in any department of governmental action. The aggregate 
of all the persona or groups of persons who possess any share 
of this civil power constitutes the Oovemment of the state. 
They are the agents through whom the state, as a corporate 
unity, acts and moves and fulfils its end. 

Legislative, judicial, and executive power- In respect of its 
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flubjecl-maUor, civil powev i& o£ three kinds, distinguished as 
legislative, judioial, and executive; and the government is 
similarly divisible into throe great departments, namely, the 
legislature, the judicature, and the executive. The functions 
which pertain to the first and second of these departments 
have been already sufficiently explained. The executive is 
simply the residue of the government, after deducting the 
legislature and the judicatme. 

Sovereign and subordinate /power. In respect of its extent 
civil power, whether legislative, judioial, or executive, is of 
two kinds, being either sovereign or subordinate. Sovereign 
or supi^gnae power is that which is absolute and uncontrolled 
within its own sphere. Within its appointed limits, if any, 
its exercise and effective operation are not dependent on, or 
subject to, the power of any other person. An act of sovereign 
power is one which cannot be prevented or annulled by any 
other power recognised by the constitution of the state. Sub- 
ord^aate power, on the other hand, is that which, even in its 
own_flphere of operation, is in. some degree subject to external 
control. There exists some other constitutional power which 
is superior to it, and which can prevent, restrict, or direct its 
exercise, or annul its operation (»). 

§ 42. Independent and Dependent States. 

States are of two kinds, being either independent or depen- 
dent. An independent or sovereign state is one which possesses 
a separate existence, being complete in itself, and not merely 
a part of a larger whole to whose government it is subject. 
A dependent or non-sovereign state, on the other hand, is ono 
which is not thus complete and self-existent, but is merely a 
constituent portion of a greater’ state which includes both it 
and others, and to whose government it is subject. The 


(n) The oonoaption of aovereignty is mads by many writers the central 
point in their theory of the state. They lay down certain fundamental pro- 
positions with respect to the nature of this power : namely, (1) that its 
exielmco is essential in ovary state ; (2) that it is indivisible, and incapable 
of being shared between two or more diferent authorities; and (8) that it is 
necessarily abaolnte and unlimited in law, that is to gay, its sphere of action 
ie legally indeterminate. A diecueeion of this difficult and important branoh 
of political theory will be found in an Appendix. 
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British Empire, the United States of America, and the King- 
dom of Italy are independent states. But the Commonwealth 
of Australia, the Dominion of Canada, and the States of Cali- 
fornia and New York are dependent, for they are not self- 
existent, but merely parts of the British Empire and of the 
United States of America respectively, and subject to thoii- 
control and government. 

It is maintained by some writers that a dependent state is 
not, properly spealiing, a state at all — ^that the constituent 
and dependent parts of an independent state may be termed 
colonies, provinces, territories, and so on, but have no valid 
claim to the name of state. This objection, however, seems 
unfounded. It is contrary to the received usage of speech, 
and that usage seems capable of logical justification. Whether 
I a part of a thing is entitled to the same name as the whole 
depends on whether the whole and the part possess the same 
'essential nature. A part of a rope is itself a rope, if long 
enough to serve the ordinary purposes of one; but part of 
a shilling is not itself a shilling. Whether, therefore, any 
territorial division of a state is to be classed as itself a state 
depends on whether, in itself and in isolation, it possesses and 
fulfils the essential fimctions of one. This in its turn depends 
on the extent of the automony or independent activity which 
is permitted to it by the constitution. Speaking generally, 
we may say that any such division which possesses a separate 
legislature, judicature, and executive, and is thus separately 
organised for the maintenance of peace and justice, is entitled 
to be regarded as itself a state. The Commonwealth of 
Australia is a true state, though merely a part of the larger 
state of the British Empire, for it conforms to the definition 
of a state, as a society established and organised for the 
administration of justice and for external defence. Were it to 
become independent, it could, without altering its constitution. 
Or taking upon itself any further function than those which it 
now possesses, stand alone as a distinct and self-sufficient 
political community. But a municipal corporation or a district 
council has not in itself the nature of a political society, for 
it does not in itself fulfil the essential ends of one. 
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Intei'naiiional law takas account only of indopoudeiit or 
sovereign states, lor it consists oi the rules which regulate 
the relations of such states to one another. A dependent 
state is not an international unit, and possesses no inter- 
national personality. Internationally regarded, its existence 
is simply a detail of the internal constitution of the larger 
and independent state of which it forms a part. This 
internal structure pertains exclusively to the constitutional 
law of the state itself, and the law of nations is not concerned 
with it. The existence of the Dominion of Canada or of the 
State of Victoria is a constitutional, not an international fact, 
for in the eye of the law of nations the whole British Empire 
is a single undivided unit (o) (p). 

§ 43. Unitary and Oompoeite States. 

States are of two kinds, being either unitary or compoaite. 
A unitary or simple state is one which is not made up of 
territorial divisions which are states themselves. A composite 
state, on the other hand, is ono which is itself an aggregate or 
group of constituent states. The British Bmph’e is composite, 
because many of its territorial divisions are possessed of such 
autonomy as to be states themselves. Some of these con- 
stituent states are also composite in their turn, Australia and 
Canada, for example, being composed of unitary states such as 
Queensland and Quebec. 

Composite states are of two Hnds, which may be distin- 
guished as imperial and federal. The difference is to be foimd 


(o) It is true that the couetitution of the Xieague of Nations, as estahlished 
b; the Tiealj of VersaiUes, so far departs from this fundamental principle as 
to treat self-governing dependencies, for tho purposes of that League, as if 
the; poBsessea an mternational status. By a legal fiction Canada, Australia, 
South Africa, and New Zealand are to this exWt regarded as being what 
they are not, namely, sovereign states. The mternational and constiwional 
oonseqnences of this lemarkAle departure from sound principle ate not yet 
fully disoiosed 

(p) This IS a convenient place in which to call attention to the variety of 
allied meanings possessed by the term slate. They are the following ; — 

(a) A political society dependent or independent. 

(b) An mdependent political society. 

(c) The govemment of a political society. 

(d) The territory of a political society. 

Bxcept where the context shows that it is not so, we shall use the term in the 
first of these senses. 
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in tho nature of that common or centra] government which 
is the necessary bond of union between tho constituent states. 
In an imperial state this common or central government 
possesses in itself the entire sovereignty of the composite 
state; the constituent states possess uo portion of this sove- 
reignty, but are subordinate to the central and imperial govern- 
ment, being merely instruments of local government possessing 
delegated authority within their separate territories. In a 
federal state, on the other hand, the sovereignty of the entire 
stale is divided between the central or fedei’al government 
and the local governments of the several constituent states. 
The authority exercised by the federal government consists, 
not of the entirety of sovereign power, but merely of such parts 
of it as arc vested by the constitution in that federal govern- 
ment instead of being conferred on tho constituent states. 
Similarly, the authority exercised by the constituent states 
it not a subordinate and delegated authority obtained from the 
central government, but is a definite share of the supreme 
authority itself, conferred by the constitution on these con- 
stituent states and tahen away from the central or federal 
government. Por example, the United States of America is 
a federal state. The supreme government is divided by tho 
constitution in definite shares between tho central or common 
government and the local governments of the several con- 
stituent states. In making laws the State of New York does 
not exercise subordinate legislative authority by way of 
delegation from Congress and subject to its overriding 
authority, The legislature of New York holds in its own 
hands, and in its own right, the sovereign power of making 
laws for the territory of New York as to aU matters entrusted 
to the state legislatures by the constitution, and with this 
state authority the federal legislature cannot interfere The 
British Empire, on the other hand, is an imperial, not a 
federal, state. The central and common government is that 
of the Imperial Parliament at Westminster. This Parliament 
holds m its ovn hands the entirety of sovereign power. All 
other legislative authority exercised by any constituent state 
of the Empire is subordinate merely, and exists by way of 
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delegation from the Imperial Parliament There is no division 
of supreme power as in a federal constitution ; there is merely 
the local exercise within the constituent states of such sub- 
ordinate power as the single supremo authority has entrusted 
to the governments of those states. The Imperial Parliament 
of the United Kingdom does not bear the same relation to the 
Parliament of Canada as the Congress at Washington bears to- 
the legislature of Cahfornia. The former relation is imperial, 
and the second is federal. The first represents the delegation 
of supieme power, the second represents the division of it. 

In an imperial state it is commonly, but not necessarily, 
the case that the central or common imperial government is at 
the same time the local government of one of the constituent 
states themselves, fulfilling in respect of that particular con- 
stituent state the functions which are exercised in the other 
constituent states by local governments of their own. The 
Brttish Parliament, for example, possesses this double capacity 
and fulfils this double function. In its local capacity it legis- 
lates for Great Biitain, ]ust as a Colonial Parliament legislates 
for the tonitory under its control. But in its imperial capacity 
the Parliament at Westminster is the supreme and common 
government of the whole Empire, and provides the bond of 
common authority which unites all the constituent states of 
the Empire into a single body politic When an imperial| 
government is thus at the same time the local government 
of a particular constituent state, it commonly, though not 
necessarily, derives its authority exclusively from the people 
of that state, the population of the other constituent states 
having no share in it. Thus the British Parliament, although 
it is the imperial government of all the constituent states of 
the Empire, represents exclusively the constituent state of 
which it is the local government, namely, Great Britain This 
> predominance of one constituent part of an imperial state over 
jthe other parts is so common a feature of an imperial con- 
stitution that it is sometimes regarded as the essence of the 
.matter. This, however, is not so. There may be an imperial 
state m which every constituent state has a local government 
of its own, possessing and exercising subordinate and delegated 

11 
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power under the cjontrol of a central imperial authority possess- 
ing in itself the entirety of sovereign power, but not itself 
acting as the local government of any particular tomitory. A 
true federal state has not been established until this concentra- 
tion of supreme power has been abolished in favour of the 
division of it between the constituent states and the central 
government 

The distinction between a federal and an imperial state 
applies to composite dependent states, no less than to com- 
posite independent states. A ustra lia is_ a federal dependent 
sta_te, forming part of the imperial state of the British Empire. 
The entirety of Australian legislative authority is divided in 
Axed proportions between the central legislature and the local 
legislatures of the several Australian states. Similarly, a 
dependent state may itself be organised as a composite imperial 
sint§. It may have dependencies of its own under its own 
imperial government; a colony, for example, may have other 
colonies subordinate to it. It is also to be observed that a 
government which is federal with respect to part of the terri- 
tory of the state, may be imporiol with respect to some other 
part. A federal state may possess dependencies over which 
the federal government possesses and exercises unlimited and 
therefore imperial authority, instead of merely the limited 
authority v'hioh it has over tho constituent federated states 
themselves 
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CHAPTER VI. 


THE SOURCES OF LAW 

§ 94. Formal and Material Sources. 

The expression source of law (fons juris) has several meanings 
which it is necessary to distinguish clearly. We must distin- 
guish, in the hrst place, between the formal and the material 
sources of the law. A fo rmal source is that from which a 
rule of law derives its force and validity. It is that from which 
the authority of the law proceeds. The material RQurces, on 
the other hand, are those from which is derived tba matter, 
not the validity of the law. The material souroio applies 
the substance of the rule to which the formal sourc^^^^es the 
force and nature of law. 

The formal source of the whole body of the civil law is one 
and the same, namely, the, will and power of the state as 
nianiieated in courts of justice. Whatever rules have the 
sanction and authority of the body politic in the administra- 
tion of justice have thereby the force of law; and in such 
force no other rules whatever have any share. The matter 
of the law may be drawn from all kinds of material sources, 
but for its legal validity it must look to the tribunals of the 
state and to them alone. Customary law, lor example, has 
its material source in the usages of those who are subject to 
it ; but it has its formal source in the will of ‘the state, no loss 
than statutory law itself. 

§ 45. Le^al and Historical Sources. 

Though the formal source of the law is one, its material 
sources are many, and they are divisible into two classes 
which may be distinguished as legal and historical. The 
former are those sources which are recognised as such by the 
law itself. The latter are those sources which are such in 
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fact, but are nevortboleas destitute of legal recognition. 
This is an important distinction which calls for careful con- 
sideration, In respect of its material origin a rule of law is 
often of long descent. The immediate source of it may be the 
decision of an English court of justice. But that court may 
have drawn the matter of its decision from the writings of 
some lawyer, let us say the celebrated Erenchman, Pothier; 
and Pothier in his turn may have taken it from the compila- 
tions of the Emperor Justinian, who may have obtained i^ 
from the preetorian edict. In such a case all these things — 
the decision, the works of Pothier, the corpus juris civilis, 
and the edioium perpetuum — are the successive material 
sources of the rule of English law. But there is a difference 
between them, for the precedent is the legal source of the rule, 
and the others are merely its historical sources. The pre- 
cedent is its source, not merely in fact, but in law also; the 
others are its sources in fact, but obtain no legal recognition 
as such. Our law knows well the nature and effect of pre- 
cedent, but it knows nothing of Pothier, or of Tribonian, or of 
the Urban Prrator. The proposition that every principle 
embodied in a judicial decision has for the future the force of 
law is not merely a statement of historical fact as to the growth 
of English law; it is itself a rule of law. But the proposition 
that much of the law of Eome has become incorporated into 
the law of England is simply a statement of fact, which has 
in law no relevance or recognition 

The legal sources of law are authoritative, the historical are 
unauthoritative. The former are allowed by the law courts 
as of right; the latter have no such claim; they influence 
more or less extensively the course of legal development, 
but they speak with no authority. No rule of law demands 
their recognition. Thus both the Statute Book and the works 
of Jeremy Bentham are material sources of English law. The 
historians of that system have to take account of both of 
them. Much that is now established law has its source in 
the ponderous volumes of the great law reformer. Yet there 
is an essential difference between the two cases. "What the 
Statute Book says becomes law forthwith and ipso jure', but 
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whaii Bentham says may or may not bccomo law, and it it 
does, it is by no claim of right, but solely through the uncon- 
strained good pleasure ol the legislature or tho courts. So 
the decisions of English courts are a legal and authoritative 
source of English law, but those of American courts are in 
England merely an historical and unauthoritative source. 
They are treated with respect by English judges, and are in 
fact the ground and origin of an appreciable portion of English 
law, but their operation is persuasive merely, not authoritative, 
and no rule of English law extends reodgnitioh't&'t^em. 

The legal sources are the. only gates through which new 
principles can find entrance into the law. Historical sources 
operate only mediately and indirectly. They are merely the 
various precedent links in that chain of which the ultimate 
link must be some legal source to which the rule of law is 
directly attached. 

We are here concerned solely with the legal sources ol the 
law. Its formal source is involved in the definition of the 
law itself, and has been already sufficiently dealt with. Its 
historical sources pertain to legal history, not to legal theory. 
Hereafter, when we speak of the sources of law, we shall 
mean by that term the legal sources exclusively. 

It may help us to attain a clearer understanding of a 
somewhat difficult matter if we attempt to reach a definition 
of these sources from another standpoint. In every progres- 
sive community the law undergoes a continuous process of 
growth and change. This process of legal evolution does not 
proceed by haphazard. It is not left to the discretion of 
the judges to apply one law to-day and another to-morrow, 
for the gi’owth of the law is itself a matter governed by the 
law. Every legal system contains certain rules determining 
the establishment of new law and the disappearance of old. 
That is to say, it contains certain rules to this eflect ; that all 
new principles which conform to such and such requirements 
are to be recognised as new principles of law, and applied 
accordingly in substitution for, or as supplementary to the 
old. Thus it is itself a principle of English law that any 
principle involved in a judicial decision has the force of law. 
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Similar legal reoognilion is extended to the law-producing 
effect of statutes and immemorial customs. Eules such as 
these establish the sources of the law. A source o f law, then, 
is any fact which in accordance with the law determines the 
judicial recognition and acceptance of any nev^' rule as having 
the force of law. Tt is the legal cause of the admittance by 
the judicature of any new principle as one which will be 
observed for the future in the administration of justice. 

§ 96. The Le^al Sources of En^lsh Law. 

We cannot deduce from the nature of law the nature of its 
legal sources, for these are merely contingent and not neces- 
sary; they differ in different systems of law and oven in the 
same system in different periods of its growth. Having regard 
exclusively, however, to the general law of England in modern 
times, it may he said to proceed from Wo legal sources, 
namely, legislation and precedent. The oorpris juris is divisible 
accordingly into two parts by reference to the source from 
which it so proceeds. One part consists of enacted law, having 
its source in legislation, while the other part consists of case 
law , having its source in judicial precedents. Less accurately, 
owing to certain ambiguities inherent in the term, the first 
part consists of the statute law — to be found in the Statute 
Book and the other volumes of enacted law — while the second 
part consists of the common law — to be foimd in the volumes of 
the law reports. The nature and authority of these two great 
sources of English law uill form the subject of separate and 
detailed consideration later. It is sufficient here to indicate 
their nature in general terms. Legislation is the maldng of 
law by the formal and express declaration of new rules by 
some authority in the body politic which is recognised by the 
courts of law as adequate for that purpose. A precedent, on 
the other hand, is the making of law by the recognition and 
application of new rules by the courts themselves in the 
administration of justice. Enacted law comes into the -courts 
mb extra; case law is developed within the courts themselves 
A new rule so adopted and applied by the courts themselves 
is not, on the first occasion of its application, a rule of law; 
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tor ths courts were under no obligation to adopt that rule 
rather than another; but when it has once been adopted and 
applied it becomes law ior the future, inasmuch as the courts 
are bound in the future to foUow the precedent so established. 
The act of the courts in so creating new law by way of pre- 
cedent is not an act of legislation or the exercise of legislative 
authority. They do not make new law by the mere formal 
declaration of new principles in abstraoto, but only by the 
concrete appHoation of a new principle to the facts of an actual 
case in the ordinary course of the administration of justice. 

If we have regard, not merely to the modern and general 
law of England, but also to that law in earlier times, and to 
the various forms of special law which exist side by side with 
the general law, it -is necessary to recognise two other legal 
sources in addition to legislation and precedent. These are 
custom and agreement, being the sources respectively of 
customary law and conventional law. Customary law is that 
which is constituted by those customs which fulfil the require- 
ments laid down by law as the condition of their recognition 
as obligatory rules of conduct. Conventional law is that which 
is constituted by agreement as having the force of special law 
inter partes, in derogation of, or in addition to, the general 
law of the land. 

Classified, therefore, by reference to their legal sources, 
there are four kinds of law : 

! (a) Enacted law, having its source in legislation; 

, (b) Case law, having its source in precedent; 

f (o) Customary law, having its source in custom; 
j (d) Conventional law, having its source in agreement, 
i The first three of these sources will be considered in the 
■three following chapters of this book. The fourth, namely, 
agreement, will be dealt with more suitably at a later stage, 
in its other and predominant aspect as a source of rights and 
obligations rather than of law. 

§ 47. Souraes of Law and Sources of Rights. 

The sources of la-w may also serve as sources of rights. By a source 
or title of rights is meant some fact which is legally constitutive of 
tights. It is the de facto antecedent of a legal right just as a source 
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of law is the de facto antecedent of a legal principle, An examination 
of any legal system will show that to a large extent the some classes of 
facts which operate as soui’ces of law operate as sources of rights also, 
The two hinds of sources form intersecting circles. Some facts create 
law but not rights ; soma create rights but not law ; some create both 
ai once. An Act of Parliament for example is a typical source of 
law ; but there are numerous prirate Acta which are clearly titles of 
legal rights Such is an Act of divorce, or an Act granting a pension 
for public services, or an Act incorporating a company. So in the case 
of preceden t, the j ud^al decision is a source of li^ts as between the 
parties to it, though a source of law as regards the world at large 
Piegarded as creative of rights, it is called a judgment ; regarded as 
ci'eative of law, it is called a precedent. So also immemorial custom 
does upon occasion give rise to rights as wail as to law. In respect of 
the former operation, it is specifically distinguished as prescription, 
while as a source of law it retains the generic title of custom. That 
an agreement operates as a sonrce of rights is a fact too familiar to 
require illustration. The projKisition which really needs emphatic 
statement in this case is that agreement is not exclusively a title of 
rights, but is also operative as a source of law. 


§ 98. Ultimate Legal Principles. 

All niles of law have historical sources. As a matter of 
fact and history they have their origin somewhere, though we 
may not know what it is. But not all of them have legal 
sources Were this so, it would be necessary for the law to 
proceed ad infintium in tracing the descent of its piinciplos. 
It is requisite that the law should postulate one or more first 
causes, whose operation is ultimate, and whose authority is 
underived. In other words there must be found in every 
legal system certain ultimate principles, from which all others 
ar'e derived, but which are themselves self-existent. Before 
there can be any talk of legal sources, there must be already 
in existence some law which establishes them and gives them 
their authority. The rule that a man may not ride a bicycle 
on the footpath may have its source in the by-laws of a 
municipal council; the nile that these by-laws have the force 
of law has its source in an Act of Parliament. But whence 
comes the rule that Aote^of Parliament have the force of law ? 
This is legally ultimate; its source is historical only, not 
legal. The historians of the constitution know its origin, hut 
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lawyers must accept it as aeU-exiatent, Tt is the law because 
it is the law, and for no other reason that it is possible for 
the law itself to take notice of. No statute can confer this 
power upon Parliament, for this would be to assume and act 
on the very power that is to be conferred. So also the rule 
that judicial decisions have the force of law is legally ultimate 
and underived. No statute lays it down. It is certainly 
recognised by many precedents, but no precedent can confer 
authority upon precedent. It must first possess authority 
before it can confer it. 

If wo inquire as to the number of these ultimate prin- 
ciples, the answer is that a legal system is free to recognise 
any number of them, but is not bound to recognise more 
than one. From any one ultimate legal source it is possible 
lor the whole law to be derived, but one such there must be. 
A statute, for example, may at any time give statutory 
authority to the operation of precedent (a), and so reduce it 
from an ultimate to a derivative source of law. 


SUMMARY. 


a f 1 / Formal — source of the authority of the law. 

ouicea 0 aw j — goaice of the contents of the law. 

r Legal — immediate and legally recognised. 


1 Historical — remote and not legally recognised. 

1. Legislation — enacted law. 

2. Precedent — case-law. 

3. Custom — customary law. 

^4. Agreement — conventional law. 

Belation between sources of law and sources of rights. 

T , . . . f Ultimate — ^without legal sourcee. 

Legal P«nciples| ^ 


Material sourcee J 


Legal sourcee 


, sources. 


(a) In addition to the formal, bietorical, and legal sources of the law, it 
is necessary to note and distinguish what may be termed its literary 
sources, though Ibis is a Continental, rather than an Bnglish use dffhe 
term source. The literary sources are the sources of our Imowledge of tiie 
law, or rather the original and authoritative sources of such teowledge, as 
^posed to later commentary or litcralure. The sources of Boman law are 
in fhis seuBO the compilations of the Emperor Instinian, as contrasted with 
the works of commentators. So the sources of English law are the statute 
book, the reports, and the older and authoritative text-books, such as 
Littleton. The literature, as opposed to the sources of our law, comprises ' 
all modem text-books and commentaries. 
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CHAPTER VII. 

LEGISLATION. 

§ 39. The Nature of Legislation. 

Legislatiqm is that source of law which consists in the 
declaration of legal rules by a competent authority. It is 
such an enunciation or promulgation of principles as confers 
upon them the force of law. It is such a declaration of 
principles as constitutes a legal ground for their recognition 
as law for the future by the tribunals of the state. 

Although this is the strict and most usual application of 
the term legislation, there are two other occasional uses of it 
which require to be distinguished. It is sometimes used in a 
wide sense to include all methods of law-making. To legis- 
late is to make new law in any fashion. Any act done with 
the intent and the effect of adding to or altering the law is, in 
this wider sense, an act of legislative authority. As so used, 
legislation includes all the sources of law, and not merely one 
of them. " There can be no law,” says Austin (a), “ without 
a legislative not, ” Thus when judges establish a new principle 
by means of a judicial decision, they may be said to exercise 
legislative, and not merely judicial power. Yet this is 
clearly not legislation in the strict sense already defined. 
The law-creative efficacy of preoederrt is to be found not in 
the mere declaration of new principles but in the actual 
application of them. Judges have in certain cases trnie legis- 
lative power — as where they issue r-ules of court — but in 
ordinar’y cases the judicial declaration of the law, unaccom- 
panied by the judicial application of it, has no legal authority 
whatever. So the act of the parties to a contract, in laying 


(a) AnBtin'B JuiiBpradence, p 666, 3rd ed. 
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down rules of special law for themselves to the oxolusion of 
the common law, may be regarded as an exercise of legislative 
power. But although they have made law, they h'ave made it 
by way of mutual agreement for themselves, not by way of 
authoritative declaration for other persons. 

The writers who make use of the term in this wide sense 
divide l^igislatmr), into two kinds, which they distinguish as 
^rect and indireat. The former is legislation in the narrow 
sense — ^the making of law by means of the declaration of it. 
Indirect legislation, on the other hand, includes all other 
modes in which the law is made (b). 

In a i(bird sense, legislation includes every expression of 
the win of the legislature, whether directed to the making 
of law or not. In this use, every Act of Parliament is an 
instance of legislation, irrespective altogether of its purpose 
and efiect. The judicature, as we have seen, does many 
things which do not fall within the administration of justice 
in its strict sense; yet in a wider use the term is extended 
to include all the activities of the courts. So here, the legis- 
lature does not confine its action to the making of law, yet 
all its functions are included within the term legislation. 
An Act of Parliament may do no more than ratify a treaty 
with a foreign state, or alter the calendar, or establish a 
uniform time throughout the realm, or make some change 
in the style and title of the reigning sovereign, or alter the 
coinage, or appropriate public money, or declare war or 
make peace, or grant a divorce, or annex or abandon 
territory, AU this is legislation in a wide sense, but it is not 
that declaration of legal prindples with which, as one of the 
sources of law, we are here alone concerned. 

Law that has its source in legislation may be most 
accurately termed enacted law, aU other forms being dis- 
tinguished as un£naatgd. The more familiar term, however, 
is statute law as opposed to the oQmmon law; but this, though 
sufficiently correct for most purposes, is defective, inasmuch 
as the word statute does not extend to all modes of legislation, 
but is limited to Acts of Parliament, Blackstone and other 


(2>) Auatin, p. 648, 3id ed. 
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writers use the expressions written and unwritten law to 
indioato the distinction in question. Much law, however, is 
reduced to writing even in its inception, besides that which 
originates in legislation. The terms are derived from the 
Eomans, who meant by jus non seriptum customary law, all 
other, whether enacted or unenacted, being jus sari/ptum. 
We shall see later, that according to the older theory, as we 
find it in Blaekstone and his predecessors, all English law 
proceeds either from legislation or from custom. The common 
law was customary, and therefore, adopting the Eoman usage, 
unwritten law. AU the residue was enacted, and therefore 
written law (c). 

§ SO. Supreme and Subordinate Legislation. 

Legislation is either supreme or subordinate. The former 
is that which proceeds from the supreme or sovereign power 
in the state, and which is therefore incapable of being repealed, 
annulled, or controlled by any other legislative authority. 
Subordinate legislation is that which proceeds from any 
authority other than the sovereign power, and is therefore 
dependent for its continued existence and validity on some 
superior or supreme authority. The legislation of the Imperial 
Parliament is supreme, for “ what the parliament doth, no 
authority upon earth can undo ” (d). All other forms of 
legislative activity recognised by the law of England are sub- 
ordinate. They may be regarded as having their origin in a 
delegation of the power of Parliament to inferior authorities, 
which in the exeroiae of their delegated functions remain 
subject to the control of the sovereign legislature. 

The chief forms of subordinate legislation are fiye in 
number. 

(1) QtAprrigh . — The powers of self-government entrusted to 
the colonies and other dependencies of the Crown are subject 


(c) Constat antsm jns nostinin ant ex soiipto ant ex non scripto. . . . Hx 
non Bcripto jus vemt, quod nsuB comprobavit. Just. Inst. 1. 2. S. ; 1. 2. 9. 

" The municipal law of England ma; with snfficient propriety be 
divided mto two kinds ; the lex non ecripta, the nnwritten ox common law ^ 
and the lex scripta, the written or statute law." Blaekstone, I. 68 

(d) Blaekstone, 1. 161. 
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to the control of the Imperial legislature. The Parliament 
at Westminster may repeal, alter, or supersede any colonial 
enactment, and such enactments constitute, accordingly, the 
first and most important species of subordinate legislation. 

(2) Executive . — The essential function of the executive is 
to conduct the administrative departments of the stato, but 
it combines with this certain subordinate legislative powers 
which have been expressly delegated to it by Parliament, or 
pertain to it by the common law. A statute, for example, 
occasionally entrusts to some department of the executive 
government the duty of supplementing the statutory provi- 
sions by the issue of more detailed regulations bearing on the 
same matter. So it is part of the prerogative of the Crown 
at common law to make laws for the government of territories 
acquired by conquest, and not yet possessed of representative 
local legislatures. 

(3) Judicial . — ^In the same way, certain delegated legisla- 
tive powers are possessed by the judicatmre. The superior 
courts have the power of making rules for the regulation of 
their own procedure. This is judicial legislation in the true 
sense of the term, differing in this lespoot from the so-oaUod 
legislative action of the courts in creating now law by way of 
precedent. 

(4) Municipal . — ^Municipal authorities are entrusted by the 
law with limited and subordinate powers of establishing special 
law for the districts under their control. The enactments so 
authorised are termed by-laws, and this form of legislation 
may be distinguished as municipal. 

(5) Autonomous . — All the kinds of legislation which we 
have hitherto considered proceed from the state itself, either 
in its supreme or in one or other of its many subordinate 
departments. But this is not necessarily the case, for legisla- 
tion is not a function that is essentially limited to the state. 
The declaration of new principles amounts to legislation not 
because it is the voice of the state, but because it is accepted 
by the state as a sufficient legal ground for giving effect to 
those new principles in its courts of justice. The will of the 
state is, indeed, as we have already seen, the one and only 
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formal source of liiw; but it does not follow from this that 
the word of the stote is the sole form of that matorial source 
of the law which is culled legislation. In the allowance of 
new law the state may hearken to other voices than its own. 
In general, indeed, the power of legislation is far too impor- 
tant to bo committed to any person or body of persons save 
the inooiporate community itself. The great bulk of enacted 
law is promulgated by the state in its own person. But in 
exceptional oases it has been found possible and expedient to 
entrust this power to private hands. The law gives to certain^ 
groups of private individuals limited legislative authority 
touching matters which concern themselves. A railway com- 
pany, for example, is able to make by-laws for the regulation 
of its undertaking. A university may make statutes binding 
upon its members. A registered company may alter those 
articles of association by which its constitution and manage- 
ment are determined. Legislation thus effected by private 
persons, and the law so created, may be distinguished as 
autonov iia^ 

There is a close resemblance between autonomic law and 
conventional law, but thoi'e is also a real distinction between 
them. The creation of each is a function entrusted by the 
state to private persons. But conventional law is the product 
of agi'eement, and therefore is law for none except those who 
have consented to its creation. Autonomic law, on the con- 
trary, is the product of a true fortn of legislation, and is 
imposed by superior authority in invitoa. The act of a general 
meeting of shareholders in altering the articles of association 
IS an act of autonomous legislation, because the majority has 
the power of imposing its will in this respect upon a dis- 
sentient minority. AU the shareholders may in fact agree, 
but the law-creating efficacy of their resolution is independent 
of any such accidental unanimity. We may say, if we please, 
that with respect to consenting shareholders the resolution is 
an agreement, while with respect to dissentients it is an act 
of legislative authority. The original articles of association, 
on the other hand, as they stand when the company is first 
formed, constitute a body of conventional, not autonomic law. 
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They are law for all shareholders by virtue of their own 
agreement to become members of the company, and are not 
the outcome of any subsequent exercise of legislative authority 
vested in the majority (e). 

§ 51. Relation of Legislation to other Sources. 

So great is the superiority of legislation over all other 
methods of legal evolution, that the tendency of advancing 
civilisation is to acknowledge its exclusive claim, and to 
discard the other instruments as relics of the infancy of law. 
The expressed will of the state tends to obtain recognition 
not only as the sole formal source of law, but as its exclusive 
material source also. Statute law has already become the 
type or standard, from which the other forms are more or 
less abnormal variations. Nothing is more natmal than this 
from our modern point of view, nothing less natural from 
that of primitive jurisprudence. Early law is conceived as 
jus (the principles of justice), rather than as lea (the will of 
the state). The function of the state in its oarHer conception is 
to enforoe the law, not to make it. The rules so to be enforced 
are those rules of right which are found realised in the im- 
memorial customs of the nation, or which are sanctioned by 
religious faith and practice, or which have been divinely 
rove'aled to men. It is well known that the earliest codes 
were the work, not of mortal men, but of the gods (/). That 
the material contents of the law depend upon the express or 
tacit will of the state, that principles sanctioned by religion 
or immemorial usage are laws only so long as the prince 
chooses to retain them unaltered, that it is within the powers 
and functions of political rulers to change and subvert the 
laws at their own good pleasure, are beliefs which mark 
considerable progress along the road of political and legal 
development. Until such progress has been made, and until 


(e) The mere fact that a person who becomes a shareholder must be taken 
to have impliedly agreed to be bound not only by the ariides as they stand, 
but by any subsequent modification of them, does not render subsequent 
modifications conventional instead of lagislativa in their nature. Tho 
immediate eonree of the new rules is not agresment, but imposition hy 
superior authority. 

(f) Plato's Laws, 624. Spencer’s Sociology, II, pp. 616 et seq. 
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the petrifying influence of the primitive alliance of law with 
religion and immutable ouatom has been to some extent dis- 
solved, the part played by human legislation in the develop- 
ment of the legal system is necessarily small, and may be 
even non-existent. As it is the most powerful, so it is the 
latest of the instruments of legal growth. 

In considering the advantages of legislation, it will be 
convenient to contrast it specially with its most formidable 
rival, namely precedent. So considered, the fiigt^ virtue of 
legidation lies in its abrogative power. It is not merely a 
source of new law, but is equally effective in aboHshing that 
which already exists. But precedent possesses merely con- 
stitutive efficacy; it is capable of producing very good law — 
better in some respects than that which we obtain by way of 
legislation — but its defect is that, except in a very imperfect 
and indirect manner, its operation is irreversible. What it 
does, it does once for aU. It cannot go bach upon its foot- 
steps, and do well what it has once done ill. Legislation, 
therefore, is the indispensable instrument, not indeed of legal 
growth, but of legal reform. As a destructive and reformative 
agent it has no equivalent, and without it aU law is as that 
of the Medes and Persians. 

The seognd respect in which legislation is superior to 
precedent is that it allows an advantageous division of labour, 
which here, as elsewhere, results in increased efficiency. The 
legislature becomes differentiated from the judicature, the 
duty of the former being to make law, while that of the latter 
is to interpret and apply it. Speaking generally, a legal 
system will be best administered, when those who administer 
it have this as their sole function. Precedent, on the con- 
trary, unites in the same hands the business of making the 
law and that of enforcing it. 

It is true, however, that legislation does not necessarily 
involve any such division of functions. It is not of the 
essence of this form of legal development that it should 
proceed from a distinct department of the state, whose 
busiuess it is to give laws to the judicature. It is perfectly 
possible for the law to develop by a process of true legisla- 
tion, in the absence of any legislative organ other than the 
S.J. 12 
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courts ol ]'uatic6 Uiemselves, We have already noUced the 
oxistenco ol thiB judicial legialalion, in considering the various 
forms of suboiiiinaiio legislative power. Tlie most celebrated 
instance of it is the ease of the Roman praetor. In addition 
to his purely judicial functions, he possessed the jus edioendi, 
that is to say, legislative powers in respect of the matters 
pertaining to his office. It was customai'y for each praetor 
at the commencement of his term of office to publish an 
edictum containing a declaration of the principles which he 
intended to observe in the exercise of his judicial functions. 
Each such edict was naturally identical in its main outlines 
with that which preceded it, the alterations made in the old 
law by each successive praetor being for the most part 
accepted by his successors. By this exercise of legislative 
power on the part of judicial officers, a very considerable 
body of new law was in course ol time established, distin- 
guished as the jus praetorium from the older jus civile^ 
Powers of judicial legislation, similar in kind, though loss in 
extant, are at the present day very genei-ally conferred upon 
the higher com*ts ol justice. Yet though not theoretically 
' necessary, it is certainly expedient, that at least in its higher 
forms, the function of law-making should be vested in a 
department of the state superior to and independent of the 
judicature. 

A third advan tage of statute law is that the formal declara- 
tion of it is a condition precedent to its application in courts of 
justice. Case law, on the contrary, is created and declared 
in the very act of applying and enforcing it. Legislation 
satisfies the requirement of natural justice that laws shall be 
known before they are enforced; hut case law operates retro- 
spectively, being created pro re naia, and applied to facts 
which are prior in date to the law itself (g). 

Fourthly, legislation can by way of anticipation make rules 


(g) On this and other grounds " judge-made law," as he called it, was 
thf object of constant denunciation by Bentham. “It is the judges," he 
says in his vigorous woy (Works, V. 236), “that make the common law. 
Bo you know how they make it? Just as a man makes laws for his dog. 
When your dog does anything you want to break him of, you wait till he 
does it and then beat him. This is the way you make laws for your dog, 
audthis is the way the judges make laws for you and me.” 
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for oaaos that have not yet arisen, whereas precedent must 
needs wait until the actual concrete instance comes before 
the courts for decision. Precedent is dependent on, legislation 
independent of, the accidental course of litigation. So far as 
precedent is concerned, a point of law must remain unsettled, 
until by chance the very case arises. Legislation can fill up 
a vacancy, or settle a doubt in the legal system, as soon as 
the existence of this defect is called to the attention of the 
legislature. Case law, therefore, is essentially incomplete, 
uijcertain, and unsystematic; while if statute law shows the 
same defects, it is only through the lethargy or incapacity 
of the legislature. As a set-off against this demerit of pre- 
cedent, it is to be observed that a rule formulated by the 
judicature in view of the actual case to which it is to be 
applied is not unlikely to be of better workmanship, and more 
carefully adapted to the ends to be served by it, than one 
laid down A prioii by the legislature 

!5|infl)ly, statute law is greatly superior to cose law in point 
of form The product of legislation assumes the form of 
abstract propositions, but that of precedent is merged in the 
concrete details of the actual oases to which it owes its 
origin Statute law, therefore, is brief, clear, easily accessible 
and knowablo, while case law is buried from sight and know- 
ledge in the huge and daily growing mass of the records of 
bygone litigation. Case law is gold in the mine — a few grains 
of the precious metal to the ton of useless matter — while 
statute law is coin of the realm ready for immediate use 

This very perfection of form, however, brings with it a 
defect of substance from which case law is free. Statute law 
is embodied in an authoritative form of written words, and 
this literary expression is an essential part of the law itself. 
It is the duty of the courts to apply the letter of the law. 
They are concerned with the spirit and reason of it only so 
far as the spirit and reason have succeeded in finding expres- 
sion through the letter. Case law, on the contrary, has no 
lejiter. It has no authoritative verbal expression, and there 
is no barrier between the courts of justice and the very spirit 
and purpose of the law which they are called on to administer. 
In interpreting and applying statute law, the courts are 
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concerned with words and their true moaning; in interpreting 
and applying ease law, they are dealing with ideas and 
principles and their just and reasonable contents and opera- 
tion. Statute law is rigid, straitly bound within the limits 
ol authoritati-ve formulae; aiisejaw, with all its imperfections, 
has at least this merit, that it remains in_ living contact with 
the reason and justice of the matter, and draws from this 
source a flexibility and a power of growth and adaptation 
which are too much wanting in the IHem &mpia of enacted 
law. 

§ 62. Godlfioatlon. 

The advantages of enacted law so greatly outweigh its 
defects that there can be no doubt as to the ultimate issue 
of its rivah’y with the other forms of legal development and 
expression. The whole tendency in modern times is towards 
the process which, since the days of Bentham, has been known 
as codification, that is to say, the reduction of the whole 
oorpxig juris, so far as practicable, to the form of enacted 
law. In this respect England lags far behind the Continent. 
Since the middle of the eighteenth century the process has 
been going on in European countries, and is now all but com- 
plete. Nearly everywhere the old medley of civil, canon, 
customary, and enacted law has given place to codes con- 
structed with more or less skill and success. Even in England, 
and the other countries to which English law has spread, 
tentative steps are being taken on the same road. Certain 
isolated and well-developed portions of the common law, such 
as the law of bills of exchange, of partnerahip, and of sale, 
have been selected for transformation into statutory form. 
The process is one of exceeding difficulty, owing to the com- 
plexity and elaboration of English legal doctrine. Many 
portions of the law are not yet ripe for it, and premature 
codification is worse than none at all. But the final result 
is not doubtful. 

Codification must not be understood to involve the total 
abolition of precedent as a source of law. Case law will con- 
tinue to grow, even when the codes are complete. The old 
theory, now gz-adually disappearing, but still true in most 
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departments of the law, is that the common law is the basis 
and groundwork of the legal system, legislation being nothing 
more than a special instrument for its occasional modification 
or development. XJnenacted law is the principal, and enacted 
law is merely accessory. The activity of the legislature is 
called for only on special occasions to do that which lies beyond 
the constructive or remedial efficacy of the common law. Godi- 
fipation means, not the total disappearance of case law, but 
merely the reversal of this relation between it and statute 
law. It means that the substance and body of the law shall be 
enacted law, and that case law shall be incidental and sup- 
plementary only. In the most carefully prepared of codes 
subtle ambiguities will come to light, real or apparent incon- 
sistencies will become manifest, and omissions will reveal 
themselves. No legislative skill can effectually anticipate the 
complexity and variety of the facts. The function of pre- 
cedent will be to supplement, to interpret, to reconcile, and to 
develop the principles which the code contains. Out of the 
code itself, therefore, a body of case law will grow, as a judicial 
commentary and supplement. It will bo expedient from time 
to time that this supplementary and explanatory case law be 
itself codified and incorporated into successive editions of the 
code. But so often as this is done, the process of interpreta- 
tion will begin again with the like results. 

§ S3. The Intecpcetation of Enacted Law. 

We have seen that one of the characteristics of enacted 
law is its embodiment in authoritative formulfi?. The very 
words in which it is expressed — ^the Utera soripta — constitute 
a part of the law itself. Legal authority is possessed by the 
lettei’, no less than by the spirit of the enactment. Other 
forms of law (with tho exception of written conventional low, 
which in this respect stands by tho aide of statutory) ‘have no 
fixed and authoritative expression There is in them no 
letter of the law, to stand between the spirit of the law and 
its judicial application. Hence it is that in the case of 
enacted law a process of judicial interpretation or oonstiuction 
is necessary, which is not called for in respect of customary 
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or case law. By_iDlea:pi’etatiioii or couetruotioD. is meant the 
process by which the courts seek to ascertain the meaning of 
the legislature through the medium of the authoritative forms 

which it is expressed. 

Interpretation is of two kinds, which Continental lawyers 
distinguish as grammattoal and logical. The former is that 
which regards exclusively the verbal expression of tho law. 
It does not look beyond the Itiera legis. Logical interpreta- 
tion, on the other hand, is that which departs from the letter 
of tho law, and seeks elsewhere for some other and more 
satisfactory evidence of the true intention of the legislature. 
It is essential to determine with accuracy the relations which 
subsist between these two methods. It is necessary to know 
in what circumstances grammatical interpretation is alone 
legitimate, and when on the contrary it is allowable to accept 
instead the divergent results that may be attainable by way of 
logical interpretation. In other words, we have to determine 
the relative claims of the letter and the spirit of enacted law. 

The true principles on this matter seem to bo the following. 
The duty of the judicature is to discover and to act upon the 
true intention of the legislature — the mens or senlenlia logis. 
The essence of the law lies in its spirit, not in its letter, for 
the letter is significant only as being the external manifesta- 
tion of the intention that underlies it. Nevertheless in all 
ordinary cases the courts must be content to accept the lilera 
legis as the exclusive and conclusive evidence of the sententia 
legis. They must in general take it absolutely for granted 
that the legislature has said what it meant, and meant what 
it has said. Ita scripium esi is the first principle of interpreta- 
tion. Judges are not at liberty to add to or take from or 
modify the letter of the law, simply because they have reason 
to beheve that the true sententia legis is not completely or 
correctly expressed by it. That is to say, in all ordinary cases 
grammatical interpretation is the sole form allowable. 

To this general principle there are two excepti ons. There 
are two cases in which the litem legis need not be taken as 
conclusive, and in which the sententia legis may be sought 
from other indications. The ^t of these cases is that in 
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which the letter of the Jaw is logically defoctive, that is to say, 
when it fails to express some single, definite, coherent, and 
complete idea. 

The logical defects, by which the Utei’a legis may be affected 
are three in number. The first is ambiguity; for a statute, 
instead of meaning one thing, may mean two or more different 
things. In such case it is the right and duty of the courts to 
go behind the letter of the law, and to ascertain from other 
sources, as best they oan, the true intention which has thus 
failed to attain perfect expression. 

When a statutory proTision is capable of two meanings, 
it is commonly, though not invariably, the case that one of 
these is more iinturnl , obvious, and consonant with the ordinary 
use of language than the other. The interpretation of an 
ambiguous law is therefore of two kinds, according as it 
accepts the more natural and obvious meaning, or rejects it 
in favour of another which conforms better to the intention 
of the legislature, though worse to the familiar usages of 
speech. The former mode of intei-pretation is teuned literal 
or strict, and the latter may be distinguished as eg^able. 
The general principle is that interpretation must be l iteral , 
unless there is some adequate reason to the contrary. In the 
absence of sufficient indications that the legislature has 
used words in some less natural and obvious sense, their 
literal and ordinary signification will be attributed to them. 
The maintenance of a just balance between the competing 
claims of these two forms of interpretation is one of the 
most important elements in the administration of statute law. 
On each side there are dangers to be avoided. Undue laxity, 
on the one hand, sacrifices the certainty and uniformity of 
the law to the arbitrary discretion of the judges who administer 
it; while undue strictness, on the other hand, sacrifices the 
true intent of the legislature and the rational development 
of the law^ to the tyranny of words. Scire leges, said the 
Eomans (h), non hoc csi verha earnm ienere, sed vim ao 
potestaiem (i). 

(/i) D. 1. 3. 17. 

(i) Strict interpietation is an equivocal expression, for it means either 
literal or narrow. When a provision is ambignons, one of its meanings 
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A second logical delecii of statutory expression is incon- 
sistency. A law, instead of having more meanings than one, 
may have none at aU, the diflerent parts of it being repugnant, 
so as to destroy e.ach other’s significance. In this case it is 
the duty of the judicature to ascertain in some other way the 
true aentontia legia, and to correct the letter of the law 
accordingly. 

Lastly, the law may be logically defective by reason of 
its incompleteness. The text, though neither ambiguous nor 
inconsistent, may contain some lacuna which prevents it from 
expressing any logically complete idea. Por example, where 
there are two alternative oases, the law may make provision 
for one of them, and remain silent as to the other. Such 
omissions the courts may lawfully supply by way of logical 
interpretation. It is to be noted, however, that the omission 
must be such as to make the statute logioally incomplete. It 
is not enough that the legislature meant more than it said, 
and failed to express its whole mind. If what it has said is 
logically complete — giving expression to a single, intelligible, 
and complete idea — ^the courts have no lawful concern with 
anything else that the legislature may have meant but not 
said. Their duty is to apply the letter of the law, therefore 
they may alter or add to it so far as is necessary to make its 
application possible, but they must do nothing more. 

It has been already said that there are two cases in which 
logical interpretation is entitled to supersede grammatical. 
The first of these, namely that of some logical defect in the 
litera legia, has been considered. The s econd is that in which 
the text leads to a resdlt so unreasonable that it is self- 
evident that the legislature could not have meant what it has 
said. Por example, there may be some obvious clerical error 
in the text, such as a reference to a section by the wrong 
number, or the omission of a negative in some passage in 
M'hich it is clearly required. 

In considering the logical defects of the liiera legia, we 


tnay he wider than the other, and the etriot (f.e., narrow) eense is not 
necessarily the strict (i.e., literal) sense. When the equitable interpretation 
of a law is wider than the literal, it is called extensive; when narrower, it 
is called testrictive. 
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have tacitly assumed that by going behind the defective text 
it is always possible to discover a logically perfect aenteniia 
legis. We have assumed that the whole duty of the courts is 
to ascertain the true and perfect intention which has received 
imperfect expression. This is not so, however. In a great 
number of cases the defects of the liLera legis are simply the 
manifestation of corresponding defects in the sententia. If 
the legislature speaks ambiguously, it is often because there 
is no single and definite meaning to be expressed. If the 
words of the legislature are self-contradictory, it is possibly 
due to some repugnancy and confusion in the intention itself. 
If the text contains omissions which make it logically imper- 
fect, the reason is more often that the case in question has 
not occurred to the mind of the legislature, than that there 
exists with respect to it a real intention which by inadver- 
tence has not been expressed. 

What, then, is the rule of interpretation in such cases? 
May the com’ts correct and supplement the defective sententia 
legis, as weU as the defective Utera Ugis? The answeni s-that 
t hey may an iL..m.iiBt. If the letter of the law is logically 
defective, it must bo made logically perfect, and it makes no 
difference in this respect whether the defect does or does not 
correspond to one in the sententia legis itself. Where there 
is a genuine and perfect intention lying behind the defective 
text, the courts must ascertain and give effect to it; where 
there is none, they must ascertain and give effect to the inten- 
tion which the legislature presumably would have had, if the 
ambiguity, inconsistency, or omission had been called to mind. 
This may be regarded as the dormant or latent intention of 
the legislature, and it is this which must be sought for 
as a substitute in the absence of any real and conscious 
intention (7c). 

In the case of the sententia, as formerly in that of the 
Utera legis, it is to be noticed that th.e only defects which the 

(k) In the inteiprelalion of contracts, no less than in that of statntes, 
there is to be noticed this distinction between the real and the latent 
intention of the parties, ilbe difdcnlty of construing a contract arises more 
often from the fact that the parties had no clear intention at all as to the 
particular point, than from the fact that they failed to express an intention 
which they actually had. 
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courts may remedy are logical defects. That the intention of 
the legislature is ethically defective, is not a fact with which 
the judicature has any coneom. The acntentia legis might 
hftve been wiser, ]uster, or more expedient, had it been wider, 
or narrower, or other than it actually is. But the courts have 
no authority to detract from it, add to it, or alter it, on that 
account. It may be that had a certain ease been brought 
to the notice of the legislature, the statute would have been 
extended to cover it; but so long as it is logically complete 
and workable without the inclusion of this case, it must stand 
as it is. If a statute makes a provision as to sheep, which 
in common sense ought to have been extended to goats also, 
this is the affair of the legislature, not of the courts. To 
correct the sententia legis on logical grounds is a true process 
of interpretation; it fulfils the ultimate or dormant, if not 
the immediate or conscious intention of the legislature. But 
to correct it on ethical grounds is to assume and exercise 
legislative power. 


SUMMARY. 


Legislation — ^Its three eensea : 

1. All forma of law-making j 

2. All expression of tlie will of the legislature. 

3. The creation of law by way of authoritative declaration. 

I Enacted — Statute — W ritton. 

I Unenaoted — Common — Unwritten. 

/Supreme— by the Imperial Parliament. 

Legislation J ^ 

^Subordinate 3. Judicial. 

1 4. Municipal. 

Vfi. Autonomous. 

Historical relation of legislation to other sources of law. 

Superiority of legislation over other sources of law. 

Codification. 

[ Grrammatical — based on the litera legis exclusively 

[ Ambiguous. 

I Inconsistent. 


Interpretation 


Litera legis logically 

Logical, defective. ^ (incomplete. 

\ Litera legis containing self-evident error. 
Strict and equitable interpretation. 

Extensive and restrictive interpretation. 
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PKECBDBNT. 

§ Bi, The Authority of Precedents. 

The importance of judicial precedents has always been a 
distinguishing characteristic of English law. The great body 
of the common or unwritten law is almost entirely the product 
of decided cases, accumulated in an immense series of reports 
extending backwards with scarcely a break to the reign of 
Edward the First at the close of the thirteenth century. 
Orthodox legal theory, indeed, long professed to regard the 
common law as customary law, and judicial decisions as 
merely evidence of custom and of the law derived therefrom. 
This, however, was never much better than an admitted 
fiction. In practice, if not in theory, the common law of 
England has been created by the decisions of English judges. 
Neither Roman law, however, nor any of those modern 
systems which are founded upon it, allows any such place or 
authority to precedent. They allow to it no further or other 
influence than that which is possessed by any other expression 
of expert legal opinion. A book of reports and a text-book are 
on the same level. They are both evidences of the law; they 
are both instruments for the persuasion of judges; but neither 
[ of them is anything more (a). English law, on the other 
hand, draws a sharp distinction between them. A judicial 
precedent _speaks in England with authority; it is not merely 
evidence of the low but a source of it; and the courts are 
bound to follow the law that is so established. 

It seems clear that we must attribute this feature of 
English law to the peculiarly powerful and authoritative posi- 


(a) The importanco of lepoxtod decisions baa, bowevei, been mcieasing 
in both Prance and G-ermany for some time, and Continental law shows a 
distinct tendency to follow the example of Bnglish in this matter. 
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tion which has been at all times oocupiod by English judges. 
Erom the earliest times tlie jiidgoa of the king’s courts have 
been a small and compact body of legal experts. They have 
worked together in harmony, imposing their own views of law 
and justice upon the whole realm, and establishing thereby a 
single homogeneous system of common law. Of this system 
they were the creators and authoritative interpreters, and they 
did their work with little interference either from local custom 
or from legislation. The centralisation and concentration of 
the administration of justice in the royal courts gave to the 
royal judges a power and prestige which would have been 
unattainable on any other system. The authority of prece- 
dents was great in England because of the power, the skill, 
and the professional reputation of the judges who made them. 
In England the ben ch has slw^ys given law to tbe.bar.; in 
Eome it was the other way about, for in Eome there was 
no permanent body of professional judges capable of doing the 
work that has been done for centuries in England by the 
royal courts. 


§ 56. Deolaratovy and Original Precedents. 

In proceeding to consider the various kinds of precedents 
and the methods of their operation, we have in the first place 
to distinguish between those decisions which are creative of 
the law and those which arc merely declaratory of it. A 
decloratory precedent is one which is merely the application 
of an already^ existing rule of law; an original precedent, js 
one which creates and applies a new rule.. In the former 
case the rule is applied because it is already law ; in the latter 
case it is law for the future because it is now applied. In 
any well-developed system such os that of modern England, 
dedaratory precedents are far more numerous than those of 
the other class; for on most points the law is already settled 
and judicial decisions are therefore commonly mere declara- 
tions of pre-existing principles. Original_preoedents, how- 
ever, though fewer in number, are greater in importance. 
For they alone develop the law; the others leave it as it was, 
and their ordy use is to serve as good evidence of it for the 
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future. Unless required for this purpose, a merely declara- 
tory decision is not perpetuated as an authority in the law 
reports. 'When the law is already sufficiently well evidenced, 
as when it is embodied in a statute or set forth with fullness 
and clearness in soma comparatively modem case, the report- 
ing of deolaratory deoisions is merely a needless addition to 
the great bulk of our case law. 

It must be understood, however, that a deolaratory pre- 
cedent is just as truly a source of law as is one belonging to 
the other class. The legal authority of each is exactly the 
same. Speaking generally, the authority and legal validity 
of a precedent do not depend on whether it is, or is not, an 
accurate statement of previously existing law. Whether it is 
or is not, it may establish as law for the future that which it 
now declares and applies as law. The disfmetion between the 
two kinds turns solely on their relations to the law of the 
past, and not at all on their relaidon to that of the future. A 
'declaratory precedent, like a declaratory statute, is a source 
of law, though it is not a source of new law. Hei’o, as else- 
where, the mere fact that two sources overlap, and that the 
same legal principle is established by both of them, does not 
deprive either of them of its trae nature as a legal source. 
Each remains an independent and self-sufficient basis of the 
rule. 

We have already referred to the old theory that the 
common law is customary, not case law. This doctrine may 
be expressed by saying that acooi*ding to it all precedents are 
declaratory merely, and that their original operation is not 
recognised by the law of England. Thus Hale says in his 
History of the Common Law: — 

"It is true the decisions of courts of justice, though by virtue of the 
laws of this realm they do hind as a law between the parties thereto, 
as to the particular case in question, till reversed by error or attaint, 
yet they do not make a law properly so called ; for that only the king 
and parliament can do ; yet they have a great weight and authority 
in expounding, declaring, and publishing what the law of this king- 
dom is ; especially when such dedsionB hold a consonancy and 
congruity with resolutions and decisions of former times ’’ (&). 


(b) Hale's Hisioiy of the Common Law, p. 89 (ed. of 1820). 
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Hale, liowover, is evidently troubled in mind as to the true 
position oi precedent, and as to the sufficiency of tho declara- 
tory theory thus set forth by liim, for elsewhere he tells 
us inconsistently that there are three sources of English law, 
namely, (1) custom, (2) the authority of Parliament, and 
(3) “ the judicial decisions of courts of justice consonant to 
one another in the series and succession of time ” (o). 

In the Court of Chancery this declaratory theory never 
prevailed, nor indeed could it, having regard to the known 
history of the system of equity administered by that court. 
There could be no pretence that the principles of equity were 
founded either in custom or legislation, for it was a perfectly 
obvious fact that they had their origin in judicial decisions. 
The judgments of each Chancellor made law for MmseK and 
his successors. 

"It innst not be forgotten,” eays Sir George Jessel, "thot the 
rulea of courts of equity are not, like the rules of the common law, 
supposed to have been established from time immemorial. It is 
perfectly wall known that they have been established from time to 
time — altered, improved, and refined from time to time. In many 
cases we know the names of the Chancellors who invented them. No 
doubt they were invented for the purpose of securing the better 
administration of justice, but still they were invented” (d). 

Both at law and in equity, however, tlie declaratory theory 
must be totally rejected if we are to attain to any sound 
analysis and explanation of the true operation of judicial 
decisions. We must admit openly that precedents make law 
as well as declare it. We must admit further that this effect 
is not merely accidental and indirect, the result of judicial 
error in the interpretation and authoritative declaration of 
the law. HoubtleBS judges have many times altered the law 
while endeavouring in good faith to declare it. But we must 
recognise a distinct law-creating power vested in them and 
openly and lawfully exercised. Original precedents are the 
outcome of the intentional exercise by the courts of their 
privilege of developing the law at the same time that they 
administer it. 


(c) Hale's History of the Common Lew, p. 88 
((Q In re HalUt, 13 Oh. D. at p. 710. 
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§ 66. Authovitative and Persuasive Precedents. 

Decisions ."ire further divisible into two classes, which may 
be distinguished as authoritative and persuasive. Tliese two 
differ in respect of the kind of influence which they exercise 
upon the future course of the administration of justice. An 
authoritative precedent is one which judges must follow 
whether they approve of it or not. It is binding upon them 
and excludes their judicial discretion for the future. A 
persuasive precedent is one which the judges are under no 
obligation to follow, but which they will take into considera- 
tion, and to which they will attach such weight as it seems 
to them to desen'e. It depends for its influence upon its 
own merits, not upon any legal claim which it has to recog- 
nition. In other words, authoritative precedents are legal 
sources of law, while persuasive precedents are merely fiis- 
torioal. The former establish law in pursuance of a definite 
rule of law which confers upon them that efiect, while the 
latter, if they succeed in establishing law at all, do so 
indirectly, through serving as the historical ground of some 
later authoritative precedent. In themselves they hove no 
legal force or effect. 

The authoritative precedents recognised by English law are 
the decisions of the superior courts of justice in England. 
The chief classes of persuasive precedents are the following: 

(1) Foreign judgments, and more especially those of 
American courts (a). 

(2) The decisions of superior courts in other portions of 
the British Empire, for example, Irish courts (/). 

(8) The judgments of the Privy Council when sitting as 
the final court of appeal from the Colonies (g). 

(4) Judicial dicta, that is to say, statements of law which 
go beyond the occasion, and lay down a rule that is irrelevant 


(e) Castro v. , 6 A. 0. p. 5249; Scaramanga v. Stamp, 6 0. P. D. 

p. 30A 

(f) In re Parsons, 46 Ch. D 62 ; DeoiaionB of the Irish OoaitB, 
though entitled to the highest respect, are not binding on Buglish judges." 

(g) In Leask v. Scott, 2 Q. B. D. 376, at p. 380, it is said by the Court 
of Appeal, speaking of such a decision ; " We are not bound by its autho- 
rity, but we need hardly say that we should treat any decision of that 
tribunal with the greatest respect, and rejoice if we could agree with it." 
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Or unneeosaary for the purpose in hand. We shall seo later 
that the authoritative influence of precedents does not extend 
to such obiter dicta, hut they are not equally destitute of 
persuasive efficacy (h). 

§ 67. The Absolute and Conditional Authority of 
Precedents. 

Authoritative precedents are of two kinds, for their autho- 
rity is either absolute or conditional. In the former case the 
decision is absolutely binding and must be followed with- 
out question, however unreasonable or erroneous it may be 
considered to be. It has a legal claim to implicit and 
unquestioning obedience. Where, on the other hand, a pre- 
cedent possesses merely conditional authority, the courts 
possess a certain limited power of disregarding it. In aU 
ordinary oases it is binding, but there is one special case in 
which its authority may be lawfully denied. It may be over- 
ruled or dissented from, when it is not merely wrong, but so 
clearly and seriously wrong that its reversal is demanded in 
the interests of the sound administration of justice. Other- 
wise it must be followed, even though the court which follows 
it is persuaded that it is erroneous or unreasonable. The 
full significance of this rule wUI require further consideration 
shortly. In the meantime it is necessary to state what classes 
of decisions are recognised by English law as absolutely, and 
what as merely conditionally authoritative. 

Absolute authority exists in the following oases: — 

(1) Every court is absolutely bound by the decisions of aU 
courts superior to itself. A court of flint instance cannot 
question a decision of the Court of Appeal, nor can the Court 
of Appeal refuse to follow the judgments of the House of 
Lords. 

(2) The House of Lords is absolutely bound by its own 
decisions. " A decision of this House once given upon a point 


th) Peisuasivs efficacy, Bimilar in kind though much less in degree, is 
attributed by oar courts to the civil law and to the opinions of the com- 
mentators upon it; also to English and American text-books of the better 
sort. 
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of law is conclusive upon this House afteiwards, and it is 
impossible to raise that question again as if it was res integra 
and could be re-argued, and so the House be asked to reverse 
its own decision ” (i). 

(3) The Court of_ Appeal is, it would seam, absolutely 
bound by its own decisions and by those of older courts of 
co-ordinate authority, for example, the Court of Exchequer 
Chamber (k). 

In aU other oases save these three, it would seem that the 
authority of precedents is merely cenditional. It is bo be 
noticed, however, that the force of a decision depends not 
merely on the com’t by which it is given but also on the 
court in which it is cited. Its authority may be absolute in 
one court, and merely conditional in another. A decision of 
the Court of Appeal is absolutely binding on a court of first 
instance, but is only conditionally binding upon the House of 
Lords. 


§ 38. The Disregard of a Preoedent. 

In order that a court may be justified in disregarding a 
conditionally authoritative precedent, two conditions must be 
fulfilled. In the first place, the decision must, in the opinion 
of the couit in which it is cited, be a wrong decision; and it 
is wrong in two distinct cases : first, when it is contrary to 
law, and secondly, when it is contrary to reason. It is wrong 
as contrary to law,'~when' there is alreadyTn existence an 
established rule of law on the point in question, and the 
decision fails to conform to it. When the law is already 
settled, the sole right and duty of the judges is to declare and 


(»■) London Street Tramways Company v. London County Council 
(1893) A. C. 376, at p. 379. This is said to bo ao even when the Honse of 
Lords is equally divided in opinion, eo that tho judgment appealed from 
stands unreversed and so authoritative. Beamtsh v. Beamish, 9 H. L. 0. 
p. 388; Att.-Qen. v. Dean of Windsor, 8 H. L. 0. p. 392. As to the equal 
division of other courts, see The Vera Cruz, 9 P. v. p. 98. 

(k) Pledge v. Carr, (1896) 1 C!h. 61; Law v. London County Council, 
(1896) 2 Q. B. at p. 681, per liiudley, Ij.I. Sea, however. Mills v. 
Jennings, 13 0. X>. p. 648. 

S.J. 


18 
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apply it. A precedent must be declaratory whenever it can 
be, that is to say, whenever there is any law to declare. 

But in the second place, a decision may be wrong as being 
contrary to reason. When there is no settled law to declare 
and follow, the courts may make law for the occasion. In 
so doing, it is their duty to follow reason, and so far as they 
fail to do so, their decisions are wrong, and the principles 
involved in them are of defective authority. Unreasonable- 
ness is one of the vices of a precedent, no less than of a 
custom and of certain forms of subordinate legislation. 

It is not enough, however, that a decision should be con- 
trary to law or reason, for there is a second condition to be 
fulfilled before the courts are entitled to reject it. If the 
first condition ware the only one, a conditionally authoritative 
precedent would differ in nothing from one which is merely 
persuasive. In each case the precedent would be effective 
only so far as its own intrinsic merits commended it to the 
minds of successive judges. But where a decision is autho- 
ritative, it is not enough that the court to which it is cited 
should be of opinion that it is wrong. It is necessary in 
innumei'able cases to give effect to precedents notwithstanding 
that opinion. It does not follow that a principle once estab- 
lished should be revereed simply because it is not as perfect 
and rational as it ought to be. It is often more important 
jthat the law' should be certain than that it should be ideally 
I perfect. These two i-equirements are to a groat extent incon- 
sistent with each other, and we must often choose between 
them. Whenever a decision is departed from, the certainty 
of the law is sacrificed to its rational development, and the 
evils of the uncertainty thus produced may far outweigh the 
very trifling benefit to be derived from the ooiTection of the 
erroneous doctrine. The precedent, while it stood unreversed, 
may have been counted on in numerous eases as definitely 
establishing the law. Valuable property may have been dealt 
with in reliance on it; impoi’tant contracts may have been 
made on the strength of it; it may have become to a great 
extent a basis of expectation and the ground of mutual 
dealings. Justice may therefore imperatively require that 
the decision, though founded in error, shall stand inviolate 
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none the leas. Comviunis error facit jus (?)• ‘‘It ia better,” 
aaid Lord Eldon, “ that the law ahould be certain than that 
every judge should speculate upon improvements in it ” (m). 

It follows from this that, other things being equal, a pre- 
cedent acquires added authority from the lapse of time. IPhe 
longer it has stood unquestioned and unreversed, the more 
harm in the way of uncertainty and the disappointment of 
reasonable expectations will result from its reversal. A 
decision which might bo lawfully overruled without hesitation 
while yet new, may after the lapse of a number of years 
acquire such increased strength as to be practically of absolute 
and no longer of merely conditional authority. This effect of 
lapse of time has repeatedly received judicial recognition. 

"Viewed aimply as the decision of a court of first instance, the 
authority of this case, notwithstanding the respect due to the judges 
who decided it, is not binding upon us ; but viewed in its character 
and practical resulle, it is one of a class of decisions which acquire a 
weight and effect beyond that which attaches to the relative position 
of the court from which they proceed. It constitutes an authority 
which, after it has stood for so long a period unchallenged, should not, 
in the interests of public convenience, and having regard to the pro- 
tection of private rights, be overruled by this court except upon very 
special considerations. For twelve years and upwards the case has 
continued unshaken by any judicial decision or criticism " (a). 

" 'When an old decided case has made the law on a particular 
subject, the Court of Appeal ought not to interfere with it, because 
people have considered it as establishing the law and have acted upon 
it" (0). 

' The statement that a precedent gains in authority with age 
must be read subject to an important qualification. Up to 
a certain point a human being grows in strength as be grows 
in age; but this is true only within narrow limits. So with 


(l) It is to be remembered that the overruling of u precedent has a 
retrospective operation. In this respect it is very difierent horn the repeal 
or alteration of a statute. 

(m) Sheddon v. Ooodrieh, 8 Ves. 497. 

(n) Pugh V. Golden Valley Railway Company, 16 Ch. D, at p. 834. 

(o) Smith V. Keal, 0 Q. B. D. at p. 362. See also In re Wallis, 26 
Q. B. D. 180; Queen v. Bdwaris, 13 Q. B. D. 690; Ridsdale v. Clifton, 
2 P. D. 306; Fookes v. Beer, 9 A. C. at p, 680 : "We find the law to 
have been accepted as stated for a great length of time, and X apprehend 
that it is not now within our province to overturn it." 
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the authority of judicial decisions. A moderate lapse of 
time will give added vigour to a precedent, but after a still 
longer time the opposite efCeot may be produced, not indeed 
directly, but indirectly through the accidental conflict of the 
ancient and perhaps partially forgotten principle with later 
decisions. Without having been expressly overruled or inten- 
tionally departed from, it may become in course of time no 
longer really consistent with the course of judicial decision. In 
this way the tooth of time will eat away an ancient precedent, 
and gradually deprive it of all its authority. The law becomes 
animated by a different spirit and assumes a different course, 
and the older decisions become obsolete and inoperative. 

’ To sum the matter up, we may say that to justify the 
I disregard of a conditionally authoritative precedent, it must be 
erroneous, either in law or in reason, and the circumstances 
of the case must not be such as to make applicable the maxim, 
Gommunk eiror faoit jus. The defective decision must not, 
by the lapse of time or otherwise, have acquired such added 
authority as to give it a title to permanent recognition not- 
withstanding the vices of its origin. 

The disregard of a precedent assumes two distinct forma, 
for the court to which it is cited may either overrule it, or 
merely refuse to follow it. Overruling is an act of superior 
jurisdiction. A precedent overruled is definitely and formally 
deprived of all authority. It becomes null and void, like a 
repealed statute, and a new principle is authoritatively sub- 
stituted for the old. A refusal to follow a precedent, on the 
other hand, is an act of co-ordinate, not of superior juris- 
diction. Two courts of equal authority have no power to 
overrule each other's decisions. Where a precedent is merely 
not followed, the result is not that the later authority is 
substituted for the earlier, but that the two stand side by side 
conflicting with each other. The legal antinomy thus produced 
must be solved by the act of a higher authority, which will in 
due time decide between the competing precedents, formally 
overruling one of them, and sanctioning the other as good law 
In the meantime the matter remains at large, and the law 
uncertain. 
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§ S9. Precedents Constitutiire. not Abrolative. 

We have already seen the falsity of the theory that all 
precedents are declaratory. We have seen that they possess 
a distinct and legally recognised law-creating power. This 
power, however, is purely constitutive and in no degree 
abrogative. Judicial decisions may make law, but they cannot 
alter it, for when there is settled law abeady on any point 
the duty of the judges is to apply it without question, and 
they have no authority to substitute for it law of their own 
making. Their legislative power is strictly limited to supply- 
ing the vacancies of the legal system, to filling up with new 
law the gaps which exist in the old, to supplementing the 
imperfectly developed body of legal doctrine. 

This statement, however, requires two qualifications. In 
tho first place, it must be read subject to the undoubted power 
of the courts to overrule or disregard ’precedents in the manner 
already described. In its practical eSect this is equivalent 
to the exercise of abrogative power, but in legal theory it is 
not so. The overruling of a precedent is not the abolition of 
an established rule of law; it is an authoritative denial that 
the supposed rule of law has ever existed. The precedent is 
so treated not because it has made bad law, but because it has 
never in reality made any law at all. It has not conformed 
to the requbements of legal ef&caoy. Hence it is that the 
overruling of a precedent, unlike the repeal of a statute, has 
retrospective operation. The decision is pronounced to have 
been bad ab initio. A repealed statute, on the contrary, 
remains valid and applicable as to matters arising before the 
date of its repeal. The overruling of a precedent is analogous 
not to the repeal of a statute, but to the judicial rejection of 
a custom as unreasonable or as otherwise failing to conform 
to the requirements of customary law. 

In the second place, the rule that a precedent has no 
abrogative power must be read subject to the maxim, Quod 
fi pri n on debet, factum valet. It is quite true that judges 
ought to foUow the existing law whenever there is any such law 
to follow. They are appointed to fulfil the law, not to subvert 
it. But if by inadvertence or otherwise this rule is broken 



198 


PllECEDENT. 


C§59 


through, and a precedent is established which conflicts with 
pre-existing law, it does not follow from this alone that this 
decision is destitute of legal efficacy For it is a woU-known 
maxim of the law that a thing which ought not to ha^e been 
done may nevertheless be valid when it is done. If, there- 
fore, a precedent belongs to the class which is absolutely 
authoritative, it does not lose this authority simply because 
it is contrary to law and ought not to have been made. No 
court, for example, will be allowed to disregard a decision of 
the House of Lords on such a ground; it must be followed 
without question, whether it is in harmony with prior law 
or not. So also with those which are merely conditionally 
authoritative. We have already seen that error is only one 
of two conditions, both of which are requisite to render allow- 
able the disregard of such a precedent, and in this respect it 
makes no difference whether the error consists in a conflict 
with law or in conflict with I'eason. It may well be better 
to adhere to the new law which should not have been made 
than to recur to the old law which should not have been 
displaced. 


§ 60. Grounds of the Authority of Precedents. 

I ' 

The operation of precedents is based' on the legal presump- 
tion of the correctness of judicial decisions. It is an appli- 
cation of the maxim, Bes judicata pro veritato accipitw. A 
( matter once formally decided is decided once for all. The 
oomrts u ill listen to no allegation that they have been mistaken 
nor will they reopen a matter once litigated and determined. 
That which has been delivered in judgment must be taken 
for established truth For in all probability it is true in 
fact, and even if not, it is expedient that it should be held 
as true none the less. Expedit reipublicae ui sit finis litinm. 
When, therefore, a question has once been judicially considered 
and answered, it must be answered in the same way in all 
subsequent cases in which the same question again arises 
Only through this rule can that consistency of judicial decision 
be obtained, which is essential to the proper administration 
of justice Hence the effect of judicial decisions in excluding 
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the arhitriuvi judicis for the future, in providing predetermined 
answers for the questions calling for consideration in future 
cases, and therefore in establishing now principles of law. 

Tlie questions to which judicial answers are required are 
either questions of law oi- of fact. To both kinds the maxim, 
Bes judicata pro veiHate acoipitur is applicable. In the case 
of questions of law, this maxim means that the court is 
presumed to have connctly ascertained and applied the appro- 
priate legal principle. The decision operates, therefore, as 
proof of the law. It is, or at aU events is taken to be, a 
declaratory precedent. If the law so declared is at all doubt- 
ful, the precedent will be worth preserving as useful evidence 
of it. But if the law is already clear and certain, the 
precedent will be useless; to preserve it would needlessly 
cumber the books of reports, and it will be allowed to lapse 
into oblivion. 

In the case of questions of fact, on the other hand, the 
presumption of the correctness of judicial decisions results in 
the creation of new law, not in the declaration and proof of 
old. The decision becomes, in a large class of oases, an 
original precedent. That is to say, tlio question thus answered 
ceases to be one of fact, and becomes for the futm’e one of 
law. Tor the courts are now provided with a predetermined 
answer to it, and it is no longer a matter of free judicial dis- 
cretion The arhilrium judicis is now excluded by one of 
those fixed and authoritative principles which constitute the 
law. 

Tor example, the moaning of an ambiguous statute is at 
first a pure question of fact. When for the first time the 
question arises \rhether the word *' cattle” as used by the 
statute includes horses, the court is bound by no authority to 
determine the matter in one way or the other. The occasion 
is one for the exercise of common sense and interpretative 
skill. But when the question has once been decided, it is 
for the future one of law and no longer one of fact; for it is 
incumbent on the courts in subsequent cases to act on the 
maxim Res judictila pro veritate aecipitur, and to answer the 
question in the same way as before. 

The operation of original precedents is the progressive 
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Iransformation of questions of fact into questions of law — ^the 
term question of fact being here used in its most comprehen- 
sive sense as including all questions whatever which are not 
questions of law. Ex facto oritur jus. The growth of case 
law involves the gradual elimination of that judicial liberty 
to which it owes its origin. In any system in which pre- 
cedents are authoritative, the courts are engaged in forging 
fetters for their own feet. 

In respect of this law-creating operation of precedents, 
questions are divisible into two classes. For some of them do. 
and some do not, admit of being answered on principle. The 
former are those the answer to which is capable of assuming 
the form of a general principle ; the latter are those the answer 
to which is necessarily specific. The former are answered by 
way of abstraction, that is to say, by the elimination of the 
immaterial elements in the particular case, the result being 
a general rule applicable not merely to that single case, but 
to all others which resemble it in its essential features. The 
other class of questions consists of those in which no such 
process of abstraction, no such elimination of immaterial 
elements, as will give rise to a general principle, is possible. 
The answer to them is based on the circumstances of the 
concrete and individual case, and therefore produces no rule of 
general application. The operation of, precedent is limited to 
I one only of these classes of questions. Judicial decisions are 
‘ a source of law only in the ease of those questions of fact 
-which admit of being answered on principle. These only are 
transformed by decision into questions of law, for in this case 
only does the judicial decision give rise to a rule which can 
be adopted for the future as a rule of law. Those questions 
which belong to the other class are permanently questions of 
fact, and their judicial solution leaves behind it no permanent 
results in the form of legal principles. 

For example, the question whether the defendant did or 
did not malce a certain statement is a question of fact, which 
does not admit of any answer save one which is concrete and 
individual. It cannot be answered on principle. It neces- 
sarily remains therefore, a pure question of fact; the decision 
of it is no precedent, and establishes no rule of law. On the 
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other hand, the question whether the defendant in making 
such a statement was or was not guilty of fraud or negligence, 
though it may be equally a question of fact, nevertheless 
belongs to the other class of such questions. It may well be 
possible to lay down a general principle on a matter such 
as this. Por it is a matter which may be dealt with in 
abstractor not necessarily in conoreto. If, therefore, the 
decision is ai’rived at on principle, it will amount to an original 
precedent, and the question, together with every other essen- 
tially resembling it, will become for the future a question of 
law, predetermined by the rule thus established. 

A precedent, therefore, is a judicial decision which con- 
tains in itself a principle. The underlying principle which 
thus forms its authoritative element is often termed the ratio 
decidendi. The concrete decision is binding between the 
parties to it, but it is the abstract ratio decidendi which alone 
has the force of law as regards the world at largo. '* The 
only use of authorities or decided cases,” says Sir George 
Jessel, ” is the establish m ent of some principle, which the 
judge can follow out in deciding the case before him ” (p). 
"The only thing,” says the same distinguished judge in 
another case, “ in a judge's decision binding as an authority 
upon a subsequent judge is the principle upon which the case 
was decided ” (g). 

This is the true significance of the familiar contrast 
between authority and principle. It is often said by judges 
that inasmuch as the matter before them is not covered by 
authority, they must decide it upon pnnciple The statement 
is a sure indication of the impending establishment of an 
original precedent. It implies two things : first, that where 
there is any authority on the point, that is to say, where the 
question is already one of law, the duty of the judge is simply 
to follow the path so marked out for him; and secondly, that 
if there is no authority, and if, therefore, the question is one 
of pure fact, it is his duty, if possible, to decide it upon 
principle, that is to say, to formulate some general rule and 


(p) In re Hallett, 38 di. D at p. 712. 

(q) Osborne v. Rowlett, IS Ch. D. at p 785. 
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lo act upon it, thereby creating law for tlio future, It may 
be, however, that the question is one which does not admit 
of being answered either on authority or on principle, and in 
such a case a specific or individual answer is alone possible, 
no rule of law being either applied or created (r). 

Although it is the duty of oourts of justice to decide 
questions on principle if they can, they must take care in this 
formulation of principles to limit themselves to the require- 
ments of the ease in hand. That is to say, they must not 
lay down principles which are not required for the due decision 
of the particular case, or which are wider than is necessary 
, for this purpose. The only judicial principles which are 
! authoritative are those which are thus relevant in thoir subject- 
matter and limited in their scope. AU others, at the best, are 
of merely persuasive efficacy. They are not true rationea 
dooidendi, and are distinguished from them under the name of 
dicta or obiter dicta, things said by the way. The prerogative 
of judges is not to make law by formulating and declaring it 
— this pertains to tho legislature — but to make law by applying 
it. Judicial declaration, unaccompanied by judicial applica- 
tion, is of no authority. 

§ 61 . The Sources of Judicial Principles. 

Whence, then, do the courts derive those new principles, 
or rationea decidendi, by which they supplement the existing 
law? They are in tmth nothing else than the principles of 
I natural justice, practical expediency, and common sense. 
Judges are appointed to administer justice — ^justice according 
to law, so far as the law extends, but so far as there is no 
law, then justice according to nature. Where the civil law is 
deficient, the law of nature takes its place, and in so doing 


(r) It is clearly somewhat awkward to contrast in this way the terms 
authority and principle. It is odd to speak of deciding a case on principle 
because there is no legal principle on which it can bo decided. To avoid 
misapprehension, it may be advisable to point out that decisions as to 
the meaning of etatutes are always general, and therefore establish prece- 
dents and make law. For such interpretative decisions are necessarily as 
general as tho statutory provisions inteipieted. A question of statutory 
inteiprelalion is ono of fact to begin with, and is decided on priniaple; 
therdore it becomes one of law, and is for the future decided on authi^ity. 
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puts on its character also. But the rules o£ natural justice are 
not always such that any man naay know them, and the light 
of nature is often but an uncertain guide. Instead of trusting 
to their own unguided instincts in formulating the rules of 
right and reason, the courts are therefore wisely in the habit 
of seeking guidance and assistance elsewhere. In establishing 
new principles, they willingly submit themselves to various 
persuasive influences which, though destitute of legal authority, 
have a good claim to respect and consideration. They accept 
a principle, for example, because they find it already embodied 
m some system of foreign law. Bor since it is so sanctioned 
and authenticated, it is presumably a just and reasonable one. 
In like manner the courts give credence to persuasive pre- 
cedents, to judicial dicia, to the opinions of text-writers, and 
to any other forms of ethical or juridical doctrine which seem 
good to them. There is, however’, one source of judicial 
principles which is of special importance, and calls for special ^ 
notice. This is the analogy of pre-existing law. New rules 
are vei^ often merely analogical extensions of the old. The 
courts seek as far as possible to make the new law the 
embodiment and expression of the spirit of the old — of the 
ratio juris, as the Bomana called it. The whole thereby 
becomes a single and self-consistent body of legal doctrine, 
containing within itself an element of unity and of hai-monious 
development. At the same time it must be remembered that 
analogy is lawfully followed only as a guide to the rules of 
natural justice. It has no independent claim to recognition. 
Wherever justice so requii’es, it is the duty of the courts, in 
making new law, to depart from the ratio juris antiqui, rather 
than servilely to foUow it. 

It is surprising how seldom we find in judicial utterances 
any explicit recognition of the fact that in deciding questions 
on principle, the courts are in reality searching out the rules 
and requirements of natural justice and public policy. The 
measure of the prevalence of such ethical over pmely technical 
considerations is the measure in which case law develops into 
a rational and tolerable system as opposed to an unreasoned 
product of authority and routine. Yet the official utterances 
of the law contain no adequate acknowledgment of this 



204 


Pbecedent. 


[§61 


dependence on ethical influenooe. “ The very considerations, ’ ’ 
it has been well said, " which judges most rarely mention, 
and always with an apology, are the secret root Jrom which 
the law draws all the juices of life ” (a). The chief reason 
of this peculiarity is doubtless to be found in the fictitious 
declaratory theory of precedent, and in the forms of judicial 
expression and reasoning which this theory has made tradi- 
tional. So long as judges affect to be looking for and declaring 
old law, they cannot adequately express the principles on 
which they are in reality making new. 

§ 62. Bespeotlve Funotions of Judges and Juries. 

The division of judicial functions between judge and jury 
creates a difficulty in the theory of precedent which requires 
some consideration. It is commonly said that all questions 
of fact are for the jury, and all questions of law for the judge. 
But we have already seen that original pxooedents are answers 
to questions of fact, transforming them for the future into 
questions of law. Are such precedents, then, made by juries 
instead of by judges? It is clear that they neither are nor 
con be. No jury ever answers a question on principle; it 
gives decisions, but no reasons; it decides in omoreto, not in 
abairacto. In this respect the judicial action of juries differs 
fundamentally from that of judges. The latter decide on 
principle, whenever this is possible; they formulate the ratio 
deoidendi which underlies them decision ; they strive after the 
general and the abstract, instead of adhering to the concrete 
' and the individual. Hence it is that the decision of a judge may 
constitute a precedent, while that of a jury cannot. But in 
composite tribunals, where the jury decides the facts and the 
judge the law, how does the judge obtain any opportunity of 
establishing precedents and creating new law? If the matter 
is already governed by law, it will of course fall within his 
province ; but if it is not already so governed, is it not a pure 
question of fact which must be submitted to the jury, to the 
total destruction of all opportunity of establishing any pre- 


(j) Holmes, The Common Law, p. SB. 
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cedent in respect of it? The truth of the matter is that, 
although all questions of law are for the judge, it is very 
far from being ti’ue that aU questions of fact are for the 
jury. There are very extensive and important portions 
of the sphere of fact which fall within the jurisdiction of 
the judge, and it is within those portions that the law- 
creating operation of judicial decisions takes place. No 
jury, for example, is ever asked to interpret a statute or, 
_^peaking generally, any other written document. Yet unless 
there is already some authoritative construction in existence, 
this is pure matter of fact. Hence that great department of 
case law which has its origin in the judicial interpretation of 
statute law. The general rule — consistently acted on, though 
seldom expressly acknowledged — is that a' judge will not submit 
to a jury any question which he is himself capable of answering 
on pi'inaiple. Such a question he answers for himself; for 
since it can be answered on principle, it provides a fit occasi^ 
lor the establishment of a precedent and a new rule of law. 
It ought to be a matter of law, and can only become what it 
ought to be, by being kept from the jury and answered in 
absiraoto by the judge. The only questions which go to a 
jury are those questions of fact which admit of no principle, 
and are therefore the appropriate subject-matter of those 
concrete and unreasoned decisions which juries give (t). 

"We have said that this rule, though acted on, is not 
expressly acknowledged. The reason is that judges are enabled 
to avoid the acknowledgment through recourse to the declara- 
tory theory of precedent. As between judge and jury this 
theory is still in full force and effect, although when the rights 
and privileges of juries are not concerned, the courts are ready 
enough at the present day to acknowledge the essential truth 
of the matter. As between judge and jury, questions of fact 
are withdrawn from the exclusive cognizance of the latter by 
means of the legal fiction that they ore already questions of 
law. They are treated proleptioally as being already that 
which they are about to become. In a completely developed 


(t) On the decision by judges of questions of fact under the guise of 
questions of law, see Thayer's Prehmiuary Treatise on the Law of Evi- 
dence, pp. 202, 230, 249. 
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legal system they would be already true questions ol law ; the 
prineiple lor their decision would have been already authori- 
tatively determined. Therefore the judges make bold to deal 
with them as being already that which they ought to be, and 
thus the making of the law by way of precedent is prevented 
from openly infringing upon the rights of juries to decide aU 
questions which have not already been decided by the law. 
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CHAPTER IX. 


CUSTOM. 

§ 63. The Early Importance of Customary Law. 

The importance of custom as a source of law continuously 
"diminishes as the legal system grows. As an instrument of 
the development of English law in particular, it has now 
almost ceased to operate, partly because it has to a large 
extent been superseded by legislation and precedent, and 
partly because of the stringent limitations imposed by law 
upon its law-creating efficacy. In earlier times it was other- 
wise. It was long the received theory of English law that 
whatever was not the product of legislation had its source in 
custom. Law was either the written statute law, or the 
unwritten, common, or customary law. Judicial precedent 
was not conceived as being itself a legal soiuroe of law at all, 
for it was held to operate only as evidence of those customs 
from which the common law proceeded. Lex ei consuetudo 
Anglise was the familiar title of our legal system. The common 
law of the realm and the common custom of the realm were 
synonymous expressions. It may be confidently assumed, 
indeed, that this doctrine did not at any time express the 
substantial truth of the matter, and that from the earliest 
period of English legal history the common law was in fact 
to a very largo extent created and imposed by the decisions 
of the royal courts of justice, rather than received by these 
courts from the established customs of the community. How- 
ever this may be, the identification of the common law with 
customary law remained the accepted doctrine long after it 
had ceased to retain any semblaneo of truth. For some 
centuries past the true sources of the bulk of our law have 
been statute and precedent, not statute and custom, and the 
i common law is essentially case law, not customary law. Tet 
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•wo find Hale in l>he aevenleenth centiwy, and Blnokslone in 
the eighteenth, laying clown the older doctrine as still valid (a). 
In the words of Blaokstone, " The municipal law of England 
. . . may with sufBcient propriety be divided into two kinds; 
the lex non aoripta, the unwritten or common law; and the 
lex scripta, the written or statute law. The lex non aoripta, 
or unwritten law, includes not only general customs, or the 
common law properly so called, but also the particular customs 
of certain parts of the kingdom; and likewise those particular 
laws that are by custom observed only in certain comts and 
jurisdictions.” Such language is an echo of the past, not an 
accurate account of the facts of the present day. Neverthe- 
less even now custom has not wholly lost its law-creating 
efficacy. It is still to be accounted one of the legal sources 
of the law of England, along with legislation and precedent, 
but far below them in importance (b). 


§ 6S. Reasons tor the Reception of Oustomavy Law. 

There is more than one reason for thus attributing to 
custom the force of law. In the first place, custom is 
the embodiment of those principles which have commended 
themselves to the national conscience as principles of truth, 
justice, and public utility. The fact that any rule has already 
the sanction of custom, raises a presumption that it deserves 
to obtain the sanction of law also. Via trita via tuta. 
Speaking generally, it is well that courts of justice, in seeking 
for those rules of right which it is their duty to administer, 
should be content to accept those which have already in their 


(a) Hale 'a History of the Common Law, Ch. H. ; Blackatone’B Commen- 
taries, I. 68. 

(b) CDhis relation between law and custom is not confined to Bngliah 
jurisprudence, but is a familiar feature of legal systems in general, more 
especially in the earlier stages of their development. Tn Boman law we find 
the same relation recognised between mos and jus, lex and consuetude. In 
Justinian's Institutes it is said (I. 3. 9} : Ex non scripto jus venit, quod usus 
oomprobavit; nam diuturni mores, consensu utentium comprobati, legem 
imitantur. Similarly in the Digest (I. 8. 83) ; Inveterata consuetudo pro 
lege non immerito custoditur, et hoc est jus quod dicitur moribus constitutum. 
So in D. 28. 2. 8. : Hoc jus moribus non legibus intioductnm est. So Haius 
at the commencement of his Institutes : Omnes populi qui legibus et 
moribus reguntur. 
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favour the prestige and authority of long acceptance, rather 
than attempt the more dangerous task of fashioning a set of 
rules for themselves by the light of nature. The national ' 
conscience may well be accepted by the courts as an authorita- 
tive guide; and of this conscience national custom is the 
external and visible sign. 

Custom is to society what law is to the state. Each is 
the expression and realisation, to the measure of men’s insight 
and ability, of the principles of right and justice. The law 
embodies those principles as they commend themselves to the 
incorporate community in the exercise of its sovereign power. 
Custom embodies them as acknowledged and approved, not 
by the power of the state, but by the public opinion of the 
society at large. Nothing, therefore, is more natural than 
that, when the state begins to evolve out of the society, the 
law of the state should in respect of its material contents be 
in great part modelled upon, and coincident with, the customs 
of the society. When the state takes up its function of 
administering justice, it accepts as true and valid the rules 
of right already accepted by the society of which it is itself a 
product, and it finds those principles already realised in the 
customs of the realm. This influence of custom upon law, 
however, is characteiistio rather of the beginnings of the legal 
system than of its mature growth. When the state has grown 
to its full strength and stature, it acquires more self- 
confidence, and seeks to conform national usage to the law, 
rather than the law to national usage. Its ambition is then 
to be the source not merely of the form, but of the matter 
of the law also. But in earlier times it contents itself with 
conferring the form and nature of law upon the material 
contents supplied to it by custom. 

A second ground of the law-creative efl&cacy of custom is 
to be found in the fact that the existence of an established 
usage is the basis of a rational expectation of its continuance 
in the future. Justice demands that, unless there is good 
reason to the contrary, men’s rational expectations shall, so 
far as possible, be fulfilled rather than frustrated. Even if 
customs are not ideally just and reasonable, even if it can 

14 


S.J. 
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be shown that the national conscience has gone astray in 
establishing them, even if better rules might be formulated 
and ‘enforced by the wisdom of the judicature, it may yet be 
wise to accept them as they are, rather than to disappoint 
the expectations which are based upon established practice. 

Considerations such as these are sufficient, even in modem 
times and in fully developed legal systems, to induce the legis- 
lature on due occasion to give express statutory authority to 
bodies of national or local custom. Thus in California the 
customs developed on the gold-fields for the regulation of the 
mining industry were given the authority of law by the legis- 
lature (e) Similarly in New Zealand, when English govern- 
ment and English law ware introduced on the founding of the 
Colony, the legislature thought fit that the aboriginal Maoris 
should to a large extent continue to live by their own tribal 
oustoms, and to this extent those customs were given by 
statute, and still retain, the authority of law. By the 
Native Eights Act, 1885, it was enacted that "every title to 
or interest in land over which the native title has not been 
extinguished, shall be determined according to the ancient 
custom and usage of the Maori people, so far as the same can 
be ascertained ’’ 


§ 6S. Kinds of Custom. 

All custom which has the force of law is of two kinds, 
which are essentially distinct in their mode of operation. The 
first kind consists of custom which is oper^ive per so as a 
binding rule of laWj independently of any agreement on the 
part of those subject to it. The second kind consists of 
custom which operates only indirectly through the medium 
of agreements whereby it is accepted and adopted in individual 
instances as conventional law between the parties. 

These two kinds of customs may be conveniently dis- 
tinguished as legal and conventional. A legal custom is one 
whose legal authority is absolute — one which in itself and 
proprio vigore possesses the force of law. A conventional 
custom is one whoso authority is conditional on its acceptance 


(c) Giay on the Nature and Souroee of the Law, p 279. 
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and incorporation in agreements between the parties to be 
bound by it. 

In the language of English law the term custom is more 
commonly confined to legal custom exclusively, while con- 
ventional custom is distinguished as usage. The distinction 
so drawn, however, between the terms custom and usage, 
which in popular speech are synonymous, is by no means 
imiversally observed oven by lawyers. In any talk of custom, 
therefore, it is always carefully to be noticed whether the 
matter referred to is legal custom or conventional custom — 
custom sLrioto aensu or usage. Occasional failure to appre- 
ciate and bear in mind the essential nature of this distinction 
has been responsible for a good deal that is obscure and dif&oult 
in the history and theory of customary law. 

Legal custom is itself of two kinds, being either local 
custom, prevalent and having the force of law in a particular 
locality only, or the general custom of the realm, in force as 
law throughout aU England. We shall consider in their order, 
therefore, the three classes of custom, namely (1) conven- 
tional custom or usage, (2) local custom, and (8) the general 
custom of the realm. 

§ 66. Conventional Custom. 

A usage or conventional custom is, as has been indicated, 
an established practice which is legally binding, not because 
of any legal authority independently possessed by it, but 
because it has been expressly or impliedly incorporated in a 
contract between the parties concerned.’ Where two men 
enter into an agreement, they do not commonly set out 
in words, whether verbal or written, the whole terms of that 
agreement. Most agreements consist of two parts, namely, 
the terms expressed and the terms implied. The larger part 
of most contracts is implied rather than expressed. The 
expressed terms are merely the framework or skeleton which 
has to be filled up and transformed into a complete and 
workable contract by the addition of further terms supplied by 
implication. It is for the law to supply those implied terms 
in supplement of the terms expressed by the parties, and a 



212 


Custom. 


[§66 


Gousiderable portion of the legal syBlcm consists of rules for 
this purpose — ^rules, that is to say, for tho completion and 
interpretation of contracts imperfectly and partially expressed 
by the parties. On a sale of goods, for example, the only 
expressed terms may bo that A will sell his black horse to 
B for £20; but the additional implied terms supplied by the 
law take up a considerable portion of the statute known as 
the Sale of Goods Act. The law, in thus supplementing the 
expressed intentions of the parties, endeavours to ascertain 
and conform to their presumed intentions — ^the intentions 
which they presumably would have expressed in their con- 
tract had the matter been called to their attention and 
expressly dealt with. This presumed intention is gathered 
from two chief sources — first, from that which is reasonable, 
and second, from that which is customary. We arc here 
concerned with the latter consideration only. The law pre- 
sumes that where persons enter into a contract in any matter 
in respect of which there exists some established usage, they 
intend to contract with reference to that usage, and to incor- 
porate it as a term of the contract in tho absence of any 
expressed indication of a contrary intention. He who makes 
a contract in any particular trade, or in any particular market, 
is presumed to intend to contract in accordance with the 
established usages of that trade or market, and he is bound 
by those usages accordingly as part of his contract. Simi- 
larly, where there exist in any locality established usages of 
agriculture as between landlord and tenant, he who grants 
or takes a lease of land in that locality is presumed to have 
accepted these usages as impliedly incorporated in the lease. 
In oontractibua tacite veniunt ea quae sunt mons et oon- 
siietudinis (d). This legal presumption of the conventional 
acceptance and incorporation of customary rules has resulted 
in the development of a considerable body of customary lew 
determining the meaning and efieot of contracts. The bulk 
of the law as to bills of exchange and other negotiable instru- 
ments, bills of lading and marine insurance, has originated in 
this manner as customary law. Law so derived from the 


(d) Pothier on Obligations, sect. 95. 
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convenlional custom of mercliants is known as the law 
merchant. 

Law so originating passes normally through three succes- 
sive historical stages. In the first stage, the existence of the 
usage is a question of fact to be determined by evidence in 
the particular case in which it arises. In the old days, for 
example, a plaintiff suing on a bill of exchange pleaded that 
the bill had been drawn and accepted in accordance with 
the custom of merchants — secfundum Donsuetudinem meroa- 
totium — and set out the nature and meaning of that custom, 
and at the trial mercantile witnesses were called to prove it. 
The seeon_d stage of development is reached when the courts 
take judicial notice of the custom in question, so that it no 
longer requires to be specially pleaded or proved in the parti- 
cidar case. It has already been sufficiently proved in previous 
cases, and has received the authority of the precedents estab- 
lished by those earlier cases The law derived from that 
custom has accordingly passed out of its earlier stage as 
customary law pure and simple, and has become case law, 
having its immediate source in precedent, though its ulterior 
and original som-ce nas custom. “When a general usage 
has been judicially ascertained and established, it becomes 
a part of the law merchant, which courts of justice are bound 
to know and recognise ” (e). Tlie third and last stage of 
historical development which is or may be reached, is that 
in which the law which has thus its original source in con- 
ventional custom, and its secondary source in precedent, is 
embodied in a statute and so assumes its ultimate form as 
enacted law. The law of bills of exchange, and the law of 
marine insurance, which were both in their origin part of 
the customary law merchant, have now completed this normal 
course of legal development, and have become jws sciipttim 
embodied in the BHls of Exchange Act and the Marine 
Insurance Act. 

It remains to consider the legal requireinents which must 
be fulfilled by a usage or conventional custom before it can 


(«) Brandao v. Barnett, 12 Cl. & S'., 787, 806, per Loid Cn-mpbell, 
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thus serve as a source of law and of legal rights and obliga- 
tions. In the first place, what must be its duration? Must 
it be an ancient immemorial custom, or is recent custom 
equally effective? When we come later to deal with legal 
as opposed to conventional custom, we shall see that the law 
imposes on the former the requirement of immemorial 
antiquity. A legal custom — a custom stricto senau — ^must 
have endured from time whereof there is no memory. In the 
case of conventional custom, however, there is no such require- 
ment. No specified duration is legally necessary, nor is any 
distinction drawn between ancient and modern custom. All 
that is necessary is that in point of duration the custom 
shall be so well established, and therefore so notorious, as to 
render reasonable the legal presumption that it is impliedly 
incorporated in agreements made in respect of the subject- 
matter. It was not the ancient but the recently established 
usage of English merchants as to bills of exchange that 
served as the source from which the law merchant as to 
those instruments was derived (/). 

What must be the extent of a conventional custom? Must 
it be a general custom of the realm, or is it enough that it 
should be local merely? We shall boo later that n legal 
custom may be either local or general. So, also, may a 
conventional custom. It may prevail throughout the realm, 
as in the case of mercantile customs as to negotiable instru- 
ments, or it may be limited to particular localities, as in the 
case of local usages of agriculture and tenancy. Both classes 
are sources of law and rights within the scope of their applica- 
tion. Local usages, however, cannot, like general usages, 
become part of the general or common law of the land. 

How far can conventional custom operate as a source of 
law and rights in conflict with, and in derogation of, the 

{/) Thus in the early ease of Woble v. Kermoway (1780), 2 Donglaa 610, 
where the usage of the fishing trade on the coasts of Newfoundland was 
implied by law as mcorporated in and govemmg a contract of marine msur- 
ance, an objection based on tbe recent origin of the custom was overruled, 
and Ijord Kanafield distmguished in this rcq)ect a conventional from a l^al 
custom. " It is no matter if tbe usage has only been for a year . . . Sie 
point is not analogous to a question concerning a common law custom.” 
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general law of the land? The answer is that it may do so 
to the same extent as express agreement may, and no further. 
It operates, like express agreement, within the limits of the 
maxim modus et conventio vincuni legem. Certain ports of 
the law are absolute, and do not admit of being excluded or 
modified by the agi'eement of the parties interested; these 
parts are equally beyond the operation of conventional custom. 
Other parts of the law are operative only so far as they ore 
not excluded or modified by agreement; and within these 
portions of the law conventional custom operates in the same 
manner as agreement. No rule can be established hy a usagej 
which could not be established by an express agreement to' 
the same efieot (g). 

In one respect, however, the operation of usage is more 
restricted than that of express agreement. When a general 
usage has once been received by judicial recognition into the 
body of the common law, so that it has now its immediate 
soiuxia in judicial precedent as a rule of case law, the law 
so constituted cannot be altered by the growth of any later 
usage in conflict with it. The case law of bills of exchange, 
for example, had its original source in the customs of 
merchants, but when once established it is permanent and 
does not alter with the growth of new and inconsistent usages. 
If any rule of law so established is to be excluded or modified 
in any particular case, it must be done by the express agree- 
ment of the parties, and not by reliance on any new usage 
which derogates from the law so constituted. The con- 
suetudo mercatoria may make law, but it must for the future 
conform to the law when once so made (h). 

(g) Grouch v. Oridit Fonder, h. B. 8 Q. B. 374. 

(h) Edie v. East India Company, 2 Burr. 1216! Ooodidn v. Boharts, 
Tj. B. 10 Ex. p. 367 : We must ty no mcnnB be understood as saying that 
mercantile usage, however extensive, should bo allowed to prevail if contrary 
to positive law, indudinjg in the latter such usages as, having been made 
the subject of legal decision, and having been sanctioned and adopted by the 
Courts, have become by such adoption part of the common law. . . And we 
quite agree that this would apply quite as strongly to an attempt to set up a 
new usage against one which has become settled and adopted by the common 
law as to one in conflict with the more ancient rules of the common law 
itself." 
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§ 67. Looal Custom. 

We proceed now to the consideration of legal custom as 
opposed to conventional custom — of custom in tlie stricter 
sense as opposed to usage. Such custom is that which is 
effective as a source of law and legal rights directly and 
per sc, and not merely indirectly through the medium of 
agreement in the manner already explained. 

Legal custom is itself of two kinds, being either local 
custom or the general custom of the realm. The former is 
that which prevails in some defined locality only, such as a 
borough or county, and constitutes a source of law for that 
place only. The latter is that which prevails throughout 
England, and constitutes one of the sources of the common 
law of the land. The term custom in its narrowest sense 
means local custom exclusively. The general custom of the 
realm is distinguished from custom in this sense as the 
common law itself. We shall deal in the first place with 
local custom, and thereafter with the general custom of the 
realm (i). 

The existence in England of local customs having the 
force of law is illustrated by the following passage fi'om Coke’s 
translation of Littleton’s Tenures: (7c). 

“For the greater part such boroughs have divers customs and 
usages which he not had in other towns. For some boroughs have 
such a custom that if a man have issue many sons and dieth, the 
youngest son shall inherit all the tenements which were his father’s 
within the same borough, as heir unto his father by force of the 
custom ; the which is called Borough English. Also in some boroughs 
by the custom the wife shall have for her dower all the tenements 


(t) The term custom, therefore, has three distinct meanings of various 
degrees of generality ; 

(a) As including both legal and conventional custom ; 

(b) As including legal custom only, conventional custom being dis- 
tinguished as usage; 

(o) As including only one kind of legal custom, namely local custom, 
as opposed to the general custom of the realm. Thus lu Co. Iiitt. 
110 b ; " Coneuetndo is one of the maine triangles of the lawes of 
England, these lawes being divided into‘ common law, statute law, 
and custom.” 

(k) Co. Lilt., 110 h. 
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which were her husband’s. Also in some boroughs by ihe custom a 
man. may devise by his testament his lands and tenements ” (i). 

In order that a local custom may bo valid and oporativo 
as a source of law, it must conform, to certain requirements 
laid down by law. The chief of these arc the following; 

1. Beaaonableneas. A custom must be reasonable (n?). 
Maine usus abolendua eat. The authority of usage is not 
absolute, but conditional on a certain measure of conformity 
with justice and public utility. It is not meant by this that 
the courts are at liberty to disregard a custom whenever 
they are not satisfied as to its absolute rectitude and wisdom, 
or whenever they thinlr that a batter rule could be formulated 
in the exercise of their own judgment. This would be to 
deprive custom of aU authority, either absolute or conditional. 
The true rule is that a custom, in order to be deprived of legal 
efficacy, must be so obviously and seriously repugnant to right 
and reason, that to enforce it as law would do more mischief 
than that which would result from the overturning of the 
expectations and arrangements based on its presumed con- 
tinuance and legal validity. We have already seen how the 
authority of judicial pi'eoedents is, in general, similarly con- 
ditional rather than absolute; a precedent which is plainly 
and seriously unreasonable may be overruled instead of 
followed. We are told in the old books that a similar rule 
obtains in respect of the authority of Acts of Parliament them- 
selves. It was once held to be good law, that an unreasonable 
Act of Parliament was void (n). This, indeed, is no longer 


(Z) Most local customs, however, are of a more special and restricted 
character than those far-reaching invasions of the common law that are 
instanced by Littleton. They consist for the most part of customary rights 
vested in the inhabitants of a particular place to the use for divers purposes 
of land held by others in private ownei'ship ; a custom, for example, for the 
inhabitants of a parish to enter on certain land for the purpose of dancing, 
games, and recreation, Hall v. Nottingham, L. E. 1 Ex. D. 1; a custom for 
the inhabitants of a township to enter on certain land and take water from 
a spring there, Race v. Ward, 24 L. 3. Q. B. 1S3; a custom for fishermen 
in a pariah to dry their nets on private land within the parish, Mercer v. 
Denne (1006), 2 Ch. 638. Customs of this class are closely analogous to 
prescriptive easements and profits a prendre vested in individual persons. 

(m) Co. Litt. 141 a j The Case of Tanistry, Dav. Eep. 32 ; Blackstone, 
I. 77. 

(«) " If ony general custom were directly against the law of God, or if 
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so, for tlie law-creating authority of Parliament is absolute. 
Certain forms of subordinate legislation, however, are still 
subject to the rule in question; an unreasonable by-law, for 
example, is as void and unauthoritative as an unreasonable 
custom or precedent. 

2. Conformity with statute law. In the second place, a 
custom must not be contrary to an Act of Parliament. In 
the words of Coke, “ No custom or prescription can take 
away the force of an Act of Parliament ” (o). By no length 
of desuetude can a statute become obsolete and inoperative 
in law, and by no length of contrary usage can its provisions 
be modified in the smallest particular. The common law will 
yield to immemorial local custom, but the enacted law stands 
for ever (p). 

It must not be supposed that this rule is one of necessity, 
derived by logical inference from the nature of things. It 
is nothing more than a positive principle of the law of 
England, and a difierent rule was adopted by Boman law 
and by the various Continental systems derived from it (g). 
There the recognised maxim is lex posterior derogat priori. 
'The latter rule prevails over the earlier, regardless of their 
respective origins. Legislation has no inherent superiority in'^ 
this respect over custom. If the enacted law comes first, it 
dan be repealed or modified by later custom ; if the customary 
law is the earlier, it can be similarly dealt with by later 
enacted law. “ If,” says Sa^gny (r), ‘‘ we consider customs 


any statute were made directly against it . . . the custom and statute were 
void." Doctor and Student, Dial. I., cb. 6. See also Bonham's Case, 8 
Co. Sep. 118 a; Coke's Snd Inst. 687 ; Hobart 87 ; Blackstone I. 91; Pollock 
and Maitland, History of English Law, I. 491, 1st ed. ; Pollock, Jurispru- 
dence, pp. 969-967, 2nd ed. 

(o) Co. Litt. 113 a. ' (p) Blackstone, I. 76. 

(q) _ Quare reotissirae etiam iUud receptum est, ut leges non solum 
Buffragio legislatoris, sed etiam tadto consensu omnium per desuetudinem 
abrogentnr. D. X. 3. 39. 1. Considerable doubt, however, exists as to the 
^e relation between custom and statute in Boman law, owing to a passage 
in the Code (C. 8. 68. 9.) which, if read literally, conflicts with the doctrine 
expressed in the Digest, and declares custom to be destitute of legal effect 
if contrary to statute law. The ingenuity of German jurists has suggested 
numerous solutions of the apparent inconsistency, but with no convincing 
result. See Savigny’s System, Vol, I., Appendix n. ; Vsngerow, Pondekten 
I., Sect. 16; Demburg, Panddrten I., Sect. 28. 

(r) System, Sect. 18. 
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and statutes with respeet to their legal efficacy, we must put 
them on the same level. Customary law may complete, 
modify, or repeal a statute; it may create a new rule, and 
substitute it for the statutory rule which it has abolished.” 
So Windacheid (s) : " The power of customary law is equal to 
that of statutory laWj, It may, therefore, not merely supple- 
ment, but also derogate from the existing law. And this is 
true, not merely of rules of customary law inter ae, but also 
of the relations of customary to statute law ” (f). 

3. Obseroanoe aa of right. The third requisite of the 
operation of a custom as a source of law is that it must have 
been observed aa of right. A merely voluntary practice, not 
conceived as based on any rule of right or obligation, does 
not amount to a legal custom, and has no legal operation. A 
legal custom must be the embodiment in inveterate practice 
of the conviction of the conamunity as to the rights and 
obligations of its members towards one another. It is legally 
efifective only because, and only so far as, it is recognised by 
the law as the expression of an underlying principle of right 
approved by those who use it. It is this ethical conviction, on 
which the legal operation of custom is based, that the earlier 
commentators on the civil law called opinio neceaaitatia {u). 

4, Immemorial antiquity. The fourth and last require- 
ment of a legal custom relates to the length of time during 
which it has been established. Such custom, to have the 
force of law, must be immemorial. It must have existed for 
so long a time that, in the language of the law, " the memory 
of man runneth not to the contrary.” Becent or modern 
custom is of no account. In the words of Littleton (as) : “ No 
custom is to be allowed, but such custom as hath been used 
by title of prescription, that is to say from time out of mind. ” 
We shall see later how the idea of immemorial custom was 
derived by the law of England from the canon law, and by the 


(«) Pandektenreoht, Vol. I., Sect, 18. 

(t) Por the einular doctrine of Scottish law see Erekine’s Inatitutes, I. 19. 

(u) Snarez, De Legibns, YII., 14. 7 ; Ad consuetudinem necessarinm 
esee, ut eo ammo et mtentione eerretur, ut jus in posteium fiat. See 
Demburg, Pandekten, 1. Sect. 27. 8; Blaclcstone, I. 78. 

(it) Co. Ijitt. 113 a 
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canon law from the civil law. ^fme immemorial means in 
the civil and canon law and in the systems derived therefrom, 
and originally meant in England also, time so remote that 
no living man can remember it or give evidence conoeming 
it. Custom was immemorial when its origin was so ancient 
that the beginning of it was beyond human memory, so that 
no testimony was available as to a time when it did not 
exist (tj). In the course of the development of English law, 
however, a singular change took place in the meaning of this 
expression. The limit of human memory ceased to be a 
question of fact and was determined by a curious rule of law 
which still remains in force. Time of legal memory became 
distinguished from time of human memory. By an analogical 
extension of the rule of limitation imposed on actions for the 
recovery of land by the Statute of Westminster passed in 
the year 1275, it became an established legal principle that the 
time of memory reached back as far as the reign of Eiohard I. 
and no further. From that day to this the law has remained 
unaltered. The discordance between the memory of man as 
it is in fact, and as it is in law, has steadily grown with 
the lapse of years, so that at the present day the law of 
England imputes to living men a faculty of remembrance 
extending back lor seven centuries (»). 


(y) Both in English and foreign law, however, Iho time of memory was 
extended by the allowanoe of tradition within defined limits. A witness 
might teetify not only to that which he hod himself seen, but to that which 
he had been told by others who spoke of their own knowledge. B. 22. 
3. 28. Braoton f. 378 a, 318 b. By Erenoh law time of memory was held 
to extend for one hundred years. Fothier, Be la Prescription, sects. 278-288. 

(z) The statute of Westminster I. c. 39, imposod a limitation upon 
notions for the recovery of land. It provided that no snob action should 
lie, unless the claimant or hie predecessor in title had had possession of the 
land claimed at some time subsequent to the Bccession of Bicbard I. The 
original common law rule of limitation for auoh aotions was no other than 
the rule as to time immemorial. At common law the claimant had to prove 
his title and his seisin by the testimony of living men; therefore he or his 
predecessors must have been iu possession within time of human memory. 
The enactment in question was accordingly construed as l^ing down a 
statutory definition of the term time of memory, and this definition wae 
accepted by the courts as valid in all departments of the law in which the 
idea of time immemorial was relevant. Seo Blaokstone n. 31; Co. Litt. 
118 a. The Statute of Quo Warranto, 18 Ed. I, stat. 2, recognised the 
possession of franchises from the accession of Bichard I. as a good prescrip- 
tive title. 
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The rule, therefore, that a custom is invalid unless 
immemorial moans in practice this : that if he who disputes its 
validity can prove its non-existence at any time between tlie 
present day and the twelfth century, it will not receive legal 
recognition. Thus in the year 1892 a claim by customs to erect 
stalls for hiring servants at the statute sessions was defeated 
in the Coui*t of King’s Bench by showing that such sessions 
were first introduced by the Statute of Labourers in the reign 
of Edward Til., and that the custom therefore could not be 
immemorial as having existed since the I'eign of Bichard Occur 
do Lion (a). It is not necessary, however, for the upholder 
of a custom to prove affirmatively that it has existed during 
the whole period of legal memory. If he can prove that it 
has existed for a substantial period such as the time of actual 
human memory, this will be sufficient to raise a presumption 
of immemorial antiquity, which must be rebutted by him who 
disputes it (b). 

It is not difficult to understand the motives which induced 
the law to impose this stringent limitation upon the efficacy 
of customs. It was designed in the interesta of a uniform 
system of common law for the whole realm. Had all manner 
of recent customs been recognised as having the force of local 
law, the establishment and maintenance of a system of 
common law would have been rendered impossible. Cus- 
tomary laws and customary rights, infinitely various and 
divergent, would have grown up so luxuriantly as to have 
choked that uniform system of law and rights which it was 
the pui^pose of the royal courts of justice to establish and 
administer throughout the realm. 

§ 68. Custom and Fresorlption. 

The relation between custoni and prescription is such as to demand 
attention here, although the theory of the latter will receive further 
consideration in another place. Custom is long practice operating as 
a source of law ; prescription is long practice operating as a source of 
rights. That all the lands in a certain borough have from time 


(o) Simpson V. Wells, L. E. 7 Q. B. 214. 

(b) R V. Jolhfe, 2 B. &; 0. 64; Bryant v. Foot, L. E, 3 Q. B. 497; 
Laurence v. Hitah, L B. 3 Q. B. 621. 
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immemorial, on the death of an owner intestate, descended to his 
youngest son, is a custom, and is the source of a rule of special and 
customary law excluding in that borough the common law of primo- 
geniture. But that John Styles, the owner of a certain farm, and all 
his predecessors in title, from time immemorial have used a way over 
the adjoining farm, is a prescription, and is the source of a prescrip- 
tive right of way vested in John Styles. 

Begarded historically, the law of prescription is merely a branch 
of the law of custom. A prescriptian was originally conceived as a 
personal custom, that is to say, a custom limited to a particular 
person and his ancestors or predecessors in title. It was distinguished 
from a local custom, which was limited to an individual place, not to 
an individual person. Local and personal customs were classed as 
the two species of particular customs, and as together opposed to the 
general customs of the realm. Cioke distinguishes as follows between 
custom (i.e., local custom) and prescription (c) : “In the common 
law, a prescription which is personal is for the most part applied to 
persons, being made in the name of a certain person and of his 
Ancestors, or those whose estate he hath; or in bodies politique or 
corporate and their predecessors. . . . And a custome, which is local, 
14 alleged in no person, but layd within some manner or other place.” 

Since prescription and custom were thus regarded as two species 
of the same thing, we find, as might be expected, that they are 
originally governed by essentially similar rules of law. The 
’ requisites of a valid prescription were in essence the same as those of 
^ a valid custom. Both must be reasonable, both must be immemorial, 
both must be consistent with statute law, and so on. It was only by 
a process of gradual difierentiation, and by the later recognition of 
other forms of prescription not known to the early law, that the 
difierence between the creation of customary law and the creation of 
prescriptive rights has been brought clearly into view. In the case of 
custom, for example, the old rule as to time immemorial still subsists, 
but in the case of prescription it has been superseded by the statutory 
rules contained in that most unforttmate specimen of legislative skill 
the Prescription Act. A prescriptive right to light, for instance, is 
now finally acquired by enjoyment for twenty years. User during 
this period is now an absolute title, instead of, as at common law, 
merely evidence of user during time of memory. 

The requirement of immemorial antiquity in respect of custom and 
prescription was introduced into the English law courts of the 
twelfth or thirteenth century from the Canon law. In two respects 
the Canonists developed and rendered more definite the somewhat 
vague and indeterminate theory of customary law which we find in 
the writings of the Boman lawyers. In the first place, clear recog- 


(o) Co. Litt. US b. 
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nition was accorded to the distinction between jus commune and 
consueiudines, the former being the common, general, or written law 
of the whole Church, whilo the latter consisted of the divergent local 
and personal customs which were added to, or substituted for, the jus 
commune in particular places or in respect of particular persons. 
This nomonolature, with the conceptions expressed by it, passed from 
the Canon law to the law of England. 

In the second place the Canonists attempted to supply a defect of 
the Civil law by laying down a fixed rule as to the necessary duration 
of customs. They determined that no coneuetudo was to be held valid, 
so as to derogate from the jus commune, unless it was praeseripta, 
that is to say, unless it had endured during the legal period of 
prescription. Consuetudo praeseripta praejudicat juri commwni {d) 

What, then, was the period of prescription thus required? On 
this point we find no agreement among the doctors, for there wein 
several different forms of prescription known to Boman law, and there 
was no unanimity among the Canonists in the selection of any one of 
them as a teat of the validity of custom. Many favoured the adoption 
of the ordinary decennial prescription of Boman land law, and held 
that a custom must have endured for ten years at least, but need have 
lasted no longer (e). Others demanded forty years, since this is the 
prescription required as against the Church by the legislation of 
Justinian (/), At one time, however, there was a widely held opinion 
that the true time of prescription required to enable a custom to 
derogate from the common law of the Church was time immemorial. 
Ilia consuetudo praejudicat jiuri, cums non exsiat memoria 
hormnum (ff). 

This conception of time of memory as a period of prescription was 
derived from the civil law. Immemorial prescription was there a mode 
of acquiring servitudes. Ductus aquae cuius origomemoriam excessit, 
jure constituti loco hahetur (Ji). The Canon law adopted this rule, 
and made a more extensive use of it. Immemorial prescription became 
a supplementary mode of acquisition, available in all cases in which 
there was no shorter period of prescription to which a claimant might 


(d) Decretals 1. 4. 8. G-loss. (Ed. of 1671. Vol. n., p. 92.) Secundum 
jus canonicum non valet consuetudo, nisi praescripta sit et rationabilis. 
Decretum, Dist. 1. 4. doss. (Yol. I., p. 3). Ad hoc ergo ut consuetudo 
juri communi praejudicet, requiritur primo quod rationabilis sit, et quod sit 
praescripta. Decretals 1. 4. 11. 8. Gloss. (Vol. II., p. 96). 

(e) Suarez, De Degibus, VH. 16. 6. 

(/) Novel, lai, Ch. 6. 

(g) Decretals, 1. 4. 11. Gloss. (Vol. If., p. 96). Dla consuetudo 
praejudicat juri, quae excedit hominum momoriam. Decretum, Dist. VUL 
c. 7. Gloss (Vol. I., p. 36). 

(h) D. 43. 20. 3. 4. Eossam jure factam aut cuius memoria non exstat. 
D. 39. 3. 2. 7. 
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have recourse. From the Canon law it passed into the laws of 
Fiance, Germany, and England (i). 

As already stated, many Canonists recognised time immemorial 
not merely as a period of prescription, but as a condition of tlie 
validity of customary law. Suar«5, writing at the end of the six- 
teenth century, tells us, indeed, in the course of an exhaustive 
examination of the theory of customary law, that in his day this 
doctrine was no longer received (k). Long before Suarez, however, it 
had established for itself a secure place in the law of England. The 
Canonical principles of consuetude rationdbilis et praescripta and of 
tempus immemoriale were in the thirteenth century at the latest incor- 
porated in our legal system by those ecdesiastical lawyers who laid 
the foundations of it. This, indeed, was the only form of prescription 
which obtained recognition from the common law. We find the rule 
settled with perfect definiteness in the earliest Year Books of 
Edward I. (1). 

§ 69. The General OuBtom of the Realm. 

As already indicated legal custom is of two kinds, being 
either local custom in particular portions of the realm,' or 
general custom prevailing through the realm ot large. The 
first of these has now been sufficiently considered, and it 
remains to deal with the second. It has been already said, 
but must be here repeated, that though in modern times the 
genera] law of England has its source in legislation and prece- 
dent and consists accordingly of enacted law and case law, the 
earlier doctrine was that the true sources were statutes and the 
general customs of the realm, and that the law of England, 
save so far as statutory, was in its true nature customary, 
English law, like Roman law, was conceived as being legihiis 
et morihuB oonstitutum. This was set forth by Blackstone as 
late as the latter part of the eighteenth centiuy as the authentic 
doctrine of our law. He says (w) : " The lex non eoripta, or 
unwritten law, includes not only general customs, or the 


(i) Polhier, De la Preacription, aects. 278-288; Baudry-Lacantinevie, De 
la Preacription, aecta. 12, 21; Wmdacheid, T. Sect. 113, 

(7c) Suarez, De Legiabua, YII. 16. 2. Aliqui enim antiqui immemoriale 
tempuB postulabant, tamcn aine fuudamento, et ita relicta et autiquata eat 
ilia sententia. 

(7) Y. B. 20 and 21 Ed. I. 186. As to the hiatory of immemorial preeorip- 
tion see Die Lehre von der unvordenklichen Zeit, by Friedlandei (1843). 

(m) Commentaries, I. 63. 
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common law properly so called, but also the particular 
customs of certain parts of the kingdom.” Such language, 
although no longer true in substance, was a correct expression 
of the established tradition of English law. In the roy^ writs 
by which from the earHest days actions were commenced in 
the King’s courts, the wrongs for which the plaintiff sought 
redress were alleged to have been committed oontm legem et 
oonsuetudinem regni nosiri et contra pacem nosiram (n). In 
the law reports of the reign of Henry IV. we find it said (o) : 
“The common law of the realm is the common custom of the 
realm.” So in the reign of Edward IV (p) ; “A custom which 
runs through the whole land is the common law.” So the 
King’s judges were sworn to execute justice “ according to the 
law and custom of England ” (g). So in much later days we 
find the same doctrine judicially recognised. “ Such a 
custom,” says Tindal, C.J. (r), “ existing beyond the time of 
legal memory and extending over the whole realm, is no other 
than’ the common law of England.” So it is said by Best, 
J. (s) : “ The practice of a particular place is called a custom. 
A general immemorial practice through the realm is the 
common law.” 

No doubt this traditional doctrine did in its origin contain 
a substantial measure of the truth. Doubtless when, in the 
earliest days of our law, the King’s courts set out about their 
business of enforcing the King’s peace and the King’s justice 
throughout his realm of England, the legal system developed 
by those, coui’ts was largely modelled upon the customs which 
they found already established there. But doubtless also 
much of the law so formulated had an entirely different source. 
While professing to declare and enforce the common custom of 
the realm, those courts must even in the earliest days have 


(n) See, for example, in Ktzherbert’s Nature Brevium, 90, the writ 
for A wrongful distress in the king's highway : '* Quare bona et catalls 
ipsius A in regia via cepit . . . contra legem et consuetudinem regni nostri 
et contra pacem nostram. 

(0) T. B. 2 E. i. 18. 

Ip) Y. B. 8 Edw. IV. 18, 19. Blundell v. Catterall, SB.* Aid. p. 297. 

(q) 12 Co. Bep. 64. 

(r) Yeley v. Burder, 12 Ad. & El. 266, S02. 

(s) BlundeU v. Catterall, 6 B. & Aid. 268, 279. 

S.J. 
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imposed on ihe realm muoli law wliicli had in truth no warrant 
in national usage, lint was derived from the Civil or Canon 
Law, or natural reason, or some other fans juris which com- 
mended itself to the royal judges. And this divergence 
between the early tradition of English law as moribus oon- 
siitutum and the actual truth of the matter has widened from 
year to year, until that tradition has no longer any substantial 
conformity with fact The common law of England has long 
since ceased to be customary law and become a body of case 
law instead. 

This conclusion leads us to the consideration of a question 
of some importance and difficulty. We have seen that a legal 
custom must, if merely local, be of immemorial antiquity. 
We have also seen that a conventional custom or usage is not 
subject to any such requirement, and that modern usages are 
effective as creating law through the medium of contracts in 
which they are imphedly incorporated. What shall be said 
in this respect of the general customs of the realm? In order 
to operate as legal custom, giving rise to law 'proprio vigors 
and not merely through the medium of agreement, must such 
a general custom be immemorial, or is a modem or recent 
custom equally effective to this end? 

On this question there is a direct conflict of judicial 
decision. The particular point in issue was whether the 
modern custom of merchants could transform bonds and 
debentures expressed to be payable to bearer into negotiable 
instruments, contrary to the common law. A negotiable 
instrument, of which bills of exchange, promissory notes, and 
cheques are the most important instances, moans a security 
for money which is transferable by delivery so as to confer 
upon a holder for value in good faith an unimpeachable title, 
notwithstanding any defect in the title of the last holder from 
whom he received it. An instrument which is so negotiable 
conflicts with the common law in two respects In the first 
place, a debt is not at common law transferable at all. In 
the second place, at common law the transferee of property 
cannot obtain, save in special oases such as the transfer of 
current coin, any better title than that possessed by the trans- 
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foror. He who acquires goods Irom a Ihief, even for value 
and in good faith, cannot hold them as against tho true owner. 
Notwithstanding these rules of the common law, it became 
recognised in the seventeenth century that bills of exchange 
were negotiable by virtue of the custom of merchants. In the 
year 1873, in the case of Orouch v. Grddii Fonder of Eng- 
land (i), the question arose in the Court of Queen’s Bench 
whether by recent mercantile custom the same quality of 
negotiability could be conferred on debentures payable to 
bearer. It was hold by a court of four judges, inoluding 
Blaekburn, J., that this was impossible — that a custom, to 
produce such an effect, must be an ancient immemorial custom 
of tho realm — and that recent mercantile custom could only 
operate as a conventional usage, and therefore could not make 
an instrument negotiable in defiance of the common law. The 
judgment of the court contains the following passage ; 

" Incidents -which, -the parties are competent by express stipula- 
tion to introduce into their contracts, may be annexed by custom, 
however recent, provided that it be general, on the ground that they 
are tacitly incorporated in the contract. If the wording of an 
instrument is such as to exclude this tacit incorporation, no usage 
can annex the incident. But where the incident is of such a nature 
that the parties are not themselves competent to introduce it by 
express stipulation, no such incident can be annexed by the tacit 
stipulation arising from usage. It may be so annexed by the 
ancient law merchant, which forms part of the law, and of which 
the courts take notice. Nor, if the ancient law merchant annexes the 
incident, can any modern usage take it away. ... It is beyond the 
competency of the parties to a contract by express words to confer on 
the assignee of that contract a right to sue in his own name. And 
we also think it beyond the competency of the parties by express 
stipulation to deprive the assignee of either the contract or the 
property represented by it, of his right to take back his property 
from any one to whom a thief may have transferred it, even though 
the transferee took it bona fide and for value. As these stipulations, 
if express, would have been inefieclnal, the tacit stipulations implied 
from custom must be equally inefiectual.” 

In the year 1875, in the case of Goodwin v. Roharts (u), 
the contrary conclusion was reached by the Court of Exchequer 


(t) li. B. 8 Q. B. 374. 


(it) L. B. 10 Ex. 33. 
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Ohambor. Cockburn, O.J., delivering the judgment oX the 
court, speaks as follows after referring to the argument that 
modern custom cannot make an instrument negotiable: 

“Having given the fullest consideration to this argument we are 
of opinion that it cannot prevail. It is founded on the view that 
the law merchant thus referred to is fixed and stereotyped, and in- 
capable of being expanded and enlarged so as to meet the wants and 
requirements of trade in the varying circumstances of commerce. It 
IS truo that the law merchant is sometimes spoken of as a fixed body 
of law, forming part of the common law, and as it were coeval with 
it. But as a matter of legal history this view is altogether incorrect. 
The law merchant thus spoken of with reference to bills of exchange 
and other negotiable securities, though forming part of the general 
body of the lex mereaioria, is of comparatively recent origin. It is 
neither more nor less than the usages of merchants and traders iu 
the diHerent departments of trade, ratified by the decisions of courts of 
law, which, upon such usages being proved before them, have adopted, 
them as settled law with a view to the interests of trade and the 
public convenience, the court proceeding herein on the well-known 
principle of law that, with reference to transactions in the different 
departments of trade, courts of law, in giving effect to the contracts 
and dealings of tho parties, will assume that the latter have dealt 
with one another on the footing of any custom or usage prevailing 
generally in the particular department. By this process, what 
before was usage only, unsanctioned by legal decision, has become 
engrafted upon or incorporated into the common law, and may thus 
he said to form part of it.” 

In view of this strilring conflict of judicial opinion, what 
conclusion is to be drawn on this important question as to the 
operation of modern custom as a source of law? The con- 
' elusion here suggested as correct is that, on the general 
I principle (leaving aside for the time being the particular case 
of negotiable instruments), the reasoning of Blackburn, J., and 
the Court of Queen’s Bench in the earlier case of Grouch v. 
Gridil Ponder of England is logically TUianswerable. The only 
« custom which can operate as a legal custom creating law proprio 
I vigore in derogation of the common law.^is ancient immemorial 
1 custom. It is only consuetudo praeaoripta which can in this 
manner derogate from the jus commune. Modern usage 
operates only as conventional custom, and therefore only 
through the medium of terms implied in a contract between 
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the parties concerned. In strict logic, therefore, modern 
custom, as pointed out in Crouch v. Grddit Fonder, cannot 
establish any rule which the parties to a contract could not 
establish as conventional law between themselves. It cannot, ' 
therefore, logically be regarded as operating inter alios so as 
to make an instrument negotiable in violation of the principles 
of the common law. To hold, in opposition to this reasoning, 
that the modem custom of merchants or of any other class 
of the community possesses any general authority to derogate 
from the common law, except so far as express agreement may 
derogate from it, would be to establish a far-reaching and 
revolutionary principle of unknown extent and consequence, 
for which there is no sufficient justification in principle or 
authority, and which would be inconsistent with the per- 
manence and unformity of the established law of the land. 
The very same considerations of public interest which induced 
our early law to impose upon local custom the requirement of 
immemorial antiquity are applicable with equal force to the 
general customs of the realm. The public interest requires 
'that modem custom shall conform to the law, and not that 
the law shall conform automatically to newly established 
.customs. 

A logical application of this general principle would neces- 
sitate the conclusion reached in Grouch v. Grddit Fonder that 
modem custom was powerless to make instruments negotiable. 
The law, however, is not always logical. It is often drawn 
from the straight course by accidents of historical development. 
There can be little doubt that, in the special case of negotiable 
instruments, the authority of the Exchequer Chamber in 
Goodwin v. Robarts wiE prevail over that of the Queen’s 
Bench in the earlier case. Negotiability by modern mercantile 
usage obtained recognition in the seventeenth century in the 
case of biUs of exchange by an anomalous and illogical appli- 
cation of the doctrine of conventional custom, and it is in all 
pTObability too late now to question the application of the mlo 
so recognised to all other instruments payable to bearer by 
the custom of merchants. Almost all the lex mercatoria 
which has been derived from mercantEe usage was derived 
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by a correct and logical application of tho general jirinciple 
of conventional custom as already explained. For those rules 
were for the most part sitch as might have been established 
by express agreement, and therefore were equally within tho 
operation of usage. Hore and there, however, by an illogical 
and anomalous extension, the courts allowed, as derived from 
conventional custom, certain rules which in strictness could 
only be derived from that immemorial custom which operates 
proprio vigore. One of these cases is the recognition of the 
rule that the delivery of an instrument can operate as an 
assignment of the debt represented thereby, in breach of the 
rule of common law that debts are not assignable. Had the 
true limits of the operation of conventional custom or usage 
ns formulated in Grouch v. Grddii Fonder been strictly adhered 
to by the courts of the seventeenth century, bills of exchange 
would not have been recognised as assignable at law. The 
courts would havo maintained the dissentient doctrine of Holt, 
O.J., that Lombard Street could not to this extent give laws 
to Westminster Hall (a). After much hesitation and conflict of 
’ opinion, however, mercantile custom was ultimately recognised 
as operative for this purpose. Finally, in Miller v. Race (i/), 
in the year 1758, the courts recognised that instruments so 
transferable by custom were negotiable in the full sense 
that the transferee acquired a title independent of the 
title of the transferor. This rule was an analogical exten- 
sion of the common law rule as to the title to coin of the 
realm. Bills of exchange and bank notes were recognised 
as equivalent to coin for this purpose. The rule as to 
coin was extended to all securities for money which by mer- 
cantile usage passed from hand to hand as if they were 
money. These rules, though anomalous, and though received 
by an illo^cal application of the doctrine of commercial 
usage, must nevertheless be now accepted as an authentic 
part of the common law. In all probability the law is 
that aU securities for money which by mercantile usage are 
transferable by delivery, are in law negotiable instruments. 
But the allowance of this exceptional and anomalous rule. 


(s) 6 Mod. 29. 


(V) 1 Burr. 462. 
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as now estfihlifihed l)j' authoritative precedent, does not involve 
the allowance of the general doctrine, repudiated by Grouch, v. 
Grddit Fonder, that modern mercantile usage has any general 
authority whereby it can add to or derogate from the common 
law in matters in which express agreement is not similarly 
competent. 

Accepting, therefore, as true the proposition that the 
general custom of the realm must, like local custom, be of 
immemorial antiquity in order to constitute legal custom 
having in itself the force of law, it follows that general custom 
is no longer at the present day a living and operative source 
•of English law. It may bo taken as certain that all of the 
general and immemorial customs of the realm have long 
since received judicial notice and application by the courts of 
law, and have therefore been transformed into case law which 
has its immediate source in precedent. The ancient doctrine 
that the common law of the realm consists of the common 
custom of the realm (which was never at the best more than 
an approximation to the truth), has now been transformed into 
the sounder doctrine that the common law of the realm consists 
of the law which has been declared and created by the reported 
decisions of the superior courts of justice. 
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CHAPTEH X. 

LEGAL EIGHTS. 

§ 70. Wrongs. 

We have seen that the law consists of the principles in accord- 
ance with which justice is administered by the state, and that 
the administration of justice consists in the use of the physical 
force of the state in enforcing rights and punishing the viola- 
tion of them. The conception of a right is accordingly one 
of fundamental significance in legal theory, and the purpose 
of this chapter is to analyse it, and to distinguish its various 
applications. Before attempting to define a right, however, 
it is necessary to define two other terms which are closely 
connected with it, namely, wrong and duty. 

A wrong is simply a wrong act — an act contrary to the 
rale of right and justice. A synonym of it is in jur y, in its 
true and primary sense of injuria (that which is contrary to 
jus), though by a modern perversion of meaning this term 
has acquired the secondary sense of harm or damage {damnum) 
whether rightful or wrongful, and whether inflicted by human 
agency or not. 

Wrongs or injuries are divisible for our present purpose 
into two kinds, being either mq^ or le^l. A moral or 
natural wi'ong is an act which is morally or naturally wrong, 
being contrary to the rule of natural justice. A legal wrong 
is an act which is legally wrong, being contrary to the rule 
of legal justice and a violation of the law. It is an act which 
is authoritatively determined to be wrong by a rule of law, 
and is therefore treated as s Avrong in and for the purposes 
of thq administration of justice by the state. It may or may 
not be a wrong in deed and in truth, and conversely a moral 
wrong may or may not be a wrong in law. Natural and legal 
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wrongs, like natural and legal justice, form intersecting circles, 
this discordance between law and fact being partly intentional 
and partly the result of imperfect historical development. 

In all ordinary eases the legal recognition of an act as a 
wrong involves the suppression or pimishment of it by the 
physical force of the state, this being the essential purpose 
for which the judicial action of the state is ordained. We 
shall see later, however, that such forcible constraint is not 
an invariable or essential incident, and that there are other 
possible forms of effective legal recognition. The essence of 
a legal wrong consists in its recognition as wrong by the law, 
not in the resulting suppression or punishment of it. A legal 
wrong is a violation of justice aooording to law. 

§ 71. Duties. 

A duty is an obligatory act, that is to say, it is an act the 
opposite of which would be a wrong. Duties and wrongs are 
ooiTelatives. The oommission of a wrong is the breach of a 
duty, and the performance of a duty is the avoidance of a 
wrong. A synonym of duty is obligation, in its widest sense, 
although in a special and technical application the latter term 
denotes one particular kind of duty only, as we shall see later. 

Duties, like wrongs, are of two kinds, being either moral 
or legal. A moral or natural duty is an act the opposite of 
which wotdd be a moral or natural wrong. A legal duty is 
an act the opposite of which would be a legal wrong. It is 
an act recognised as a duty by the law, and treated as such 
in and for the purposes of the administration of justice by 
the state. These two classes are partly coincident and partly 
distinct. A duty may be moral but not legal, or legal but 
not moral, or both at once. 

When the law recognises an act as a duty, it commonly 
enforces the performance of it, or punishes the disregard of 
it. But this sanction of legal force is in exceptional cases 
absent. A duty is legal because it is legally recognised, not 
necessarily because it is legally enforced or sanctioned. There 
are legal duties of imperfect obligation, as they are called, 
which will be considered by us at a later stage of our inquiry. 
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§ 72. Rights. 

A right is an interoat recognised and protected by a rule 
of right. It is any interest, respect for which is a duty, and 
the disregard of which is a wrong. 

All that is right or wrong, just or unjust, is so by reason 
of its effects upon the interests of mankind (a), that is to say. 
upon the various elements of human well-being, such as life, 
liberty, health, reputation, and the uses of material objects. 
If any act is right or just, it is so because and in so far as it 
promotes some form of human interest. If any act is wrong 
or unjust, it is because the interests of men are prejudicially 
affected by it. Conduct which has no influence upon the 
interests of any one has no significance either in law or morals. 

Every wrong, therefore, involves some interest attacked by 
it, and every duty involves some interest to which it relates, 
and for whose protection it exists. The converse, however, 
is not true. Every attack upon an interest is not a wrong, 
either in fact or in law, nor is respect for every interest a 
duty, either legal or natural. Many interests exist do faoto 
and not also do juro; they receive no recognition or protection 
from any rule of right. The violation of them is no wrong, 
and respect for them is no duty. Eor the interests of men 
conflict with each other, and it is impossible for all to receive 
rightful recognition. The rule of justice selects some for 
protection, and the others are rejected. 

The interests which thus receive recognition and protection 
from the rules of right are called rights. Every man who has 
a right to any thing has an interest in it also, but he may have 
an interest without having a right. Whether his interest 
amounts to a right depends on whether there exists with 
respect to it a duty imposed upon any other person. In other 
words, a right is an interest the violation of which is a wrong. 

Every^ght corresponds to a rule of right, from which it 
proceeds, and it is from this source that it derives its name. 


(a) This statement, to bo strictly correct, must be qualited by a refer- 
ence to the intorests of the lower animals. It ie nnneoessary, however, to 
complicate the discussion at this stage by any such coneideration. The 
intereste and rights of beasts are moral, not legal. See § 19, supra and 
§ 109 infra. 
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That I have a right to a thing means that it is right that I 
should have that thing. All right is the right of him for whose 
benefit it exists, just as all wrong is the wrong of him whose 
interests are afCected by it. In the words of Windscheid (6), 
“ Daa Eeoht ist sein Eacht geworden.” 

Eights, like wrongs and duties, are eitiaer moral or legal. 
A moral or natural right is an interest recognised and pro- 
tected by a rule" of natural justice — an interest tho violation 
of which would be a moral wrong, and respect for which is 
a moral duty. A legal right, on the other hand, is an interest 
recognised and protected by a nile of legal justice — an interest 
the violation of which would be a legal wrong done to him 
whose interest it is, and respect for which is a legal duty. 
*' Eights,” says Ihering (o), “ are legally protected interests.” 

Bentham set the fashion still followed by many of denying 
that there are any such things as natural rights at aU. All 
rights are legal rights and the creation of the law. “ Natural 
law, natural rights,” he says (d), “ are two kinds of fictions or 
metaphors, which play so great a part in books of legislation, 
that they deserve to be examined by themselves. . . . Eights 
properly so called are the ci’eatures of law properly so called : 
real laws give rise to real rights. Natural rights are the 
creatm'es of natural law ; they aro a metaphor which derives its 
origin from another metaphor. ” “In many of the cultivated, ’ ’ 
says Spencer (e), criticising this opinion, “ there has been 
produced a confirmed and indeed contemptuous denial of 
rights. There are no such things, say they, except such as are 
conferred by law. following Bentham, they affirm that the 
state is the originator of rights, and that apart from it there 
are no rights.” 

A complete examination of this opinion would lead us far 
into the regions of ethical rather than juridical conceptions, 
and would here be out of place. It is sufficient to make two 
observations with respect to the matter. In the first place. 


(&} Pandekt. I. sect. 87. 

(o) Geiet d, r. E. III. p. 339, 4th ed. 

(d) Theory of Legielation (Dumont, Hildreth's trane. 8th ed.), pp. 82 — 
84. Bee aleo Works, III. 217. 

(e) Frinaiplee of Ethics, II. p. 68. 
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he who denies the existence of natural rights must be prepared 
at the same time to reject natural or moral duties also. 
Rights and duties are essentially correlative, and if a creditor 
hos no natural right to receive his debt, the debtor is under 
no moral duty to pay it to him. In the second place, he who 
rejects natural rights must at the same time be prepared to 
reject natural right. He must say with the Greek Sceptics 
that the distinction between right and wrong, justice and 
injustice, is unknown in the nature of things, and a' matter of 
human institution merely. If there are no rights save those 
which the state creates, it logically follows that nothing is 
right and nothing is wrong save that which the state establishes 
and declares ns such. If natural justice is a truth and not a 
delusion, the same must be admitted of natural rights (/). 

It is to be noticed that in order that an interest should become a 
legal right, it must obtain not merely legal protection, but also legal 
recognition. The interests of beasts are to some extent protected by 
the law, inasmuch as cruelty to animals is a criminal ofience. But 
beasts are not for this reason possessed of legal rights. The duty of 
humanity so enforced is not conceived by the law ae a duty towards 
beasts, but merely as a duty in respeot of them. There is no bond of 
legal obligation between mankind and them. The only interest and 
the only right which the law recognises in such a case is the interest 
and right of society as a whole in the welfare of the animals belong- 
ing to it. He who ill-treats a child violates a duty which he owes to 
the child, and a right which is vested in him. But he who ill-treats 
a dog breaks no vinculum juris between him and it, thou^ he dis- 
regards the obligation of humane conduct which he owes to society or 
the state, and the correlative right which society or the state 
possesses. Similarly a man’s interests may obtain legal protection 
as against himself, as when drunkenness or suicide is made a crime. 
But he has not for this reason a legal right against himself. The 
duty to refrain from drunkenness is not conceived by the law as a 
duty owing by a man to himself, but as one owing by him to the 
community. The only interest which receives legal recognition is 
that of the society in the sobriety of its members. 

Although a legal right is oommonly aooompanied by the 
' power of instituting legal proceedings for the enforcement of 

(/) The denial of natural rights ie not rendered any more defensible by 
the recognition of other positive rights in addition to the strictly legal rights 
which are created by the State ; for example, rights created by international 
law, or by the so-called law of public opinion. 
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it, this is not invariably the case, and does not pertain to the 
essence of the conception. As we shall see, there arc classes 
of legal rights which are not enforceable by any legal process ; 
for example, debts barred by prescription or the lapse of time. 
Just as there are imperfect and unenforceable logal duties, so 
there are imperfect and unenforceable legal rights. 

Eights and duties are necessarily coirelative. There can 
be no right without a corresponding duty, or duty without 
a corresponding right, any more than there oan be a husband 
without a wife, or a father without a child. For every duty 
must be a duty towavde some person or persons, in whom 
therefore, a correlative right is vested. And conversely every 
right must be a right against some person or persons, upon 
whom, therefore, a correlative duty is imposed. Every right 
or duty involves a vinaulum juris or bond of legal obligation, 
by which two or more persons are bound together. There 
oan be no duty imless there is some one to whom it is due; 
there can be no right unless there is some one from whom it is 
claimed ; and there oan be no wrong unloss there is some one 
who is wronged, that is to say, whose right has been violated. 

We must therefore reject the opinion of those writers who 
distinguish between relative and absolute duties, the former 
being those which have rights corresponding to them, and the 
latter being those which have none (g). This opinion is held by 
those who conceive it to be of the essence of a right, that it 
should be vested in some determinate person, and be enforce- 
able by some form of legal process instituted by him. On this 
view, duties towards the public at large or towards indeter- 
minate portions of the public have no correlative rights; the 
duty, for example, to refrain from committing a public 
nuisance There seems no sufficient reason, however, for 
defining a right in so exclusive a manner. All duties towards 
the public correspond to rights vested in the pubhe, and a 
public wrong is necessarily the violation of a public right. All 
duties correspond to rights, though they do not all correspond 
to private rights vested in determinate individuals. 


(g) See Austin, Lent. 17. 
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§ 73. The Elements of a Lejal Bight. 

In every legal right the five lollowing elements are 
involved : — 

(1) A pereon in whom it is vested and who may be dis- 
tinguished as the owner of the right, the subjeoi of it, or the 
person entitled. 

(2) A person against whom the right avails, and upon whom 
the correlative duty lies. He may be distinguished as the 
person bound, or as the subject of the duty. 

(8) An act or omission which is obligatory on the person 
bound in favour of the person entitled. This may be termed 
the content of the right. 

(4) Some thing to which the act or omission relates, and 
which may be termed the objeet or subject-matter of the right. 

(6) A title ; that is to say, certain facts or events by reason 
of which the right has become vested in its owner. 

Thus if A. buys a piece of land from B., A. is the subject 
or owner of the right so acquired. The persons bound by 
the coiTolative duty are persons in general, for a right of this 
kind avails against aU the world. The content of the right 
consists in non-interference with the purchaser’s exclusive use 
of the land. The object or subject-matter of the right is the 
land. And finally the title of the right is the conveyance by 
which it was acquired from its former owner (h). 

Bvoiy right, therefore, involves a threefold relation in which 
the owner of it stands : — 

(1) It is a right against some person or persons. 


(li) The terms subject and object are used by different writers in a some- 
what confusing variety of senses : — 

(a) The subject of a right moans the owner of it ; the object of a right 
means the thing in respect of whioh it exists. This is the usage whioh has 
been here adopted : 'Windscheid, I. sect. 49. 

(b) The subject of a right means its subject-matter (that is to say, its 
object m the pievious sense). The object of a right means the act or 
omission to which the other party is bound (that is to say, its content) : 
Austin, pp. 47, 712. 

(c) Some writers distinguish between two kinds of subjects — active and 
passive. The active subject is the person entitled; the passive subject is 
the person bound : Baudiy-Xjacantinerie, Des Eiens, sect. 4. 

S,J. 


16 
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(2) I(i is a tight lo some act or omission of such person or 
persons. 

(3) It is a right over or fo some thing to which that act or 
omission relates. 

An ownerless i-ight is an impossibility. There cannot be 
a right without a subject in whom it inheres, any more than 
there can be weight without a heavy body; for rights are 
merely attributes of persons, and can have no independent 
existence. "Xot although this is so, the ownership of a right 
may bo merely contingent or uncertain. The owner of it may 
be a person indeterminate. He may even be a person who is 
not yet born, and may therefore never come into existence. 
Although evei’y right has an owner, it need not have a vested 
and certain owner. Thus the fee simple of land may be loft 
by will to a person unborn at the death of the testator. To 
whom does it belong in the meantime? We cannot say that 
it belongs to no one, for tho reasons already indicated. We 
must say that it is presently onmod by the unborn person, but 
that his ownership is contingent on his birth. 

Who is the owner of a debt in the interval between the 
death of the creditor intestate and the vesting of his estate 
in an administrator? Homan law in such a case personified 
the inheritance itself, and regarded the rights contingently 
belonging to the heir as presently vested in the inheritance 
by virtue of its fictitious personality. According to English 
law before the Judicature Aot, 1873, the personal property 
of an intestate, in tho interval between death and the grant 
of letters of administration, was deemed to be vested in the 
Judge of the Coui’t of Probate, and it may be assumed that 
it now vests either in the President of the Probate, Divorce 
and Admiralty Division, or in the Judges of the High Court 
collectively. But neither the Homan nor the English fiction 
is essential. There is no difiSculty in saying that the estate 
of an intestate is presently owned by an inoerta -persona, 
namely by him who is subsequently appointed the adminis- 
trator of it. The law, however, abhors a temporary vacuum 
of vested ownemhip. It prefers to regard all rights as pre- 
sently vested in some determinate person, subject, if need be, 
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to be divested on tho happening oC tlio event on wliich the title 
of the contingent owner depends (i). 

Certain writers define the object of a right with such 
narrowness that they are Corced to tho conclusion that there 
are some rights which have no objects. They consider that 
the object of a right means some material thing to which it 
relates; and it is certainly time that in this sense an object 
is not an essential element in tho conception. Others admit 
that a person, as well as a material thing, may bo tho object 
of a right; as in the case of a husband’s right in respect of 
his wife, or a father’s in respect of his children. But they 
go no further, and consequently deny that tho right of reputa- 
tion, for example, or that of personal liberty, or the right of 
a patentee, or a copyright, has any object at aU. 

The truth seems to be, however, that an object is an 
essential element in the idea of a right. A. right without 
an object in respect of which it exists is as impossible as a 
right without a subject to whom it belongs. A right is, as 
we have said, a legally protected interest; and tho object of 
the right is the thing in which the owner has this iutorost. 
It is the thing, material or immatorial, which ho desires to 
keep or to obtain, and which he is enabled to keep or to 
obtain by means of the duty which the law imposes on other 
persons. We may illustrate this by classifying the chief kinds 
of rights by reference to their objects 

(1) Rights over material things In respect of their number 

and variety, and of the great mass of legal rules relating 
to them, those are by far the most important of legal rights. 
Their nature is too familiar to require illustration. 

(2) Bights in respect of one’s own person — 1 hove a right 
not to be killed, and the object of this right is my life. I 
have a right not to be physically injured or assaulted, and 
the object of this right is my bodily health and integrity. I 
have a right not to be imprisoned save in due course of law ; 
the object of this right is my personal Ubeiiy — that is to say, 

(0 Ab to ownerless rights, see ■Wmdsohoid, I. sect. 49, n 3. Dernburg, 
?andekten, I. sect. 49. 
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my po-vver of going where I will. I have a righii not to be 
coerced or deceived into acting contrary to my desires or 
interests; the object of this right is my ability to fulfil my 
desires and protect and promote my interests by my own 
activities. 

(3) The right of leputation — ^In a man's reputation, that 
is to say, in the good opinion that other persona have of him, 
he has an interest, just as he has an interest in the money in 
Lis pockets. In each case the interest has obtained legal recog- 
nition and protection as a right, and in each case the right 
involves an object in respect of which it exists. 

(4) Eights in respect of domestic relations. — ^Every man has 
an interest and a right in the society, affections, and security 
of his wife and children. Any person who without just cause 
interferes with this interest, as by the seduction of his wife 
or daughter, or by taking away his child, is guilty of a viola- 
tion of his rights. The wrongdoer has deprived him of some- 
thing which was his, no less than if ho had robbed him of his 
purse. 

(5) Bights in respect of other rights. — ^In many instances a 
right has another right as its subject-matter. I may have 
a right against A., that he shall transfer to me some right 
which is now vested in himself. If I contract with him for 
the sale of a piece of land to me, I acquire thereby a right 
against him, that he shall so act as to make me the owner 
of certain rights now belonging to himself. By the contract 
I acquire a right to the right of ownership, and when the con- 
veyance has been executed, I acquire the right of ownership 
itself. Similarly a promise of marriage vests in the woman a 
right to the rights of a wife; but the marriage vesta in her 
those rights themselves (k). 

It is commonly a question of importance, whether the right 
acquired by an agreement or other transaction is merely a right 
to a right, or is one having something else than another right 
as its immediate object. If I buy a ton of coal or a flock of 
sheep, the right which I thereby acquire may be of either 

(fe) Ree as to rights to rights, Wiadsoheid, I. sect, 48 a (Bechte aa 
Becditen). 
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of these kinds according to oircunislianoes. I may become 
forthwith the owner of the coal or the sheep ; that is to say, my 
right may have these material things as its immediate and 
direct object. On the other hand, I may acquire merely a right 
against the seller, that he hy delivery or otherwise shall make 
me the owner of the things so purchased. In this case I 
acquire a nght which has, as its immediate and direct object, 
nothing more than another right; though its mediate and 
indirect object may be said, truly enough, to be the material 
things purchased by me. 

(6) Bights over immaterial property . — Examples of these 
are patent-rights, copyrights, trade-marks, and commercial 
good-will. The object of a patent-right is an invention, that 
is to say, the idea of a new process, instrument, or manu- 
facture. The patentee has a right to the exclusive use of this 
idea. Similarly the object of literary copyright is the form of 
literary expression produced by the author of a book. In this 
he has a valuable interosfc by reason of the disposition of the 
public to purchase copies of the book, and by the Copyright 
Act this interest has been raised to the level of a legal right. 

(7) Bights to services . — Einally we havo to take account of 
rights vested in one person to the services of another : the 
rights, for example, which are created by a contract between 
master and servant, physician and patient, or employer and 
workman. In all such cases the object of the right is the 

j skill, knowledge, strength, time, and so forth, of the person 
bound. If I hire a physician, I obtain thereby a right to the 
use and benefit of his skill and knowledge, just as, when I hire 
a home, I acquire a right to the use and benefit of his strength 
and speed. 

Or we may say, if we prefer it, that the object of a right 
of personal service is the person of him who is bound to render 
it. A man may be the subject-matter of rights as well as the^ 
subject of them. His mind and body constitute an instrument' 
which is capable of certain uses, just as a horse or a steam- 
engine is. In a law which recognises slavery, the man may be 
bought and sold, just as the horse or steam-engine may. But 
in our own law this is not so, and the only right thot can be 
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'acquired over a human being is a temporary and limited right 
to the use of him, created by voluntary agreement with him — 
not a permanent and general right of ownership over him. 

§ 74. Legal Bights In a Wider Sense of the Term. 

Hitherto we have con-fined our attention to legal rights in 
the strictest and most proper sense. It is in this sense only 
that we have regarded them as the correlatives of legal duties, 
and have defined them as the interests which the law protects 
by imposing duties with rospeet to them upon other persons. 
We have now to notice that the term is also used in a wider 
and lax.er sense, to include any legally recognised interest, 
whether it corresponds to a legal duty or not. In this generic 
sense a legal right may be defined ns any advantage or benefit 
which is in any manner conferred upon a person by a rule of 
law. Of rights in this sense there are at least three distinct 
Icinds, sufficiently important to call for separate classification 
and discussion. These are (1) Bights (in the strict sense), 
(2) Liberties, and (3) Powers. Having aheady sufficiently 
considered the first of these, we shall now deal briefly with 
the others, 


§ 7S. Liberties. 

Just as my legal rights (in the strict sense) are the benefits 
which I derive from legal duties imposed upon other persons, 
so my lega^^^ies are the benefits which I derive from the 
absence of legal duties imposed upon myself. They are the 
various forms assumed by the interest which I have in doing 
as 1 please. They are the things which I may do without 
being prevented by the law. The sphere of my legal liberty 
is that sphere of activity -within which the law is content to 
leave me alone. It is clear that the term right is often used 
in a wide sense to include such liberty. I have a right (that 
is to say, I am at liberty), to do as I please with my own; 
but I have no right and am not at liberty to interfere with 
what is another’s. I have a right to express my opinions on 
public affairs, but I have no right to publish a defamatory or 
seditious libel. I have a right to defend myself against 
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violonco, but I have no right to take revenge upon him who 
has injui’ed me. 

The interests ot unrestrainwl activity thus recognised and 
allowed by the law constitute a class of legal riglits clearly 
distinguishable from those which wo have already considered. 
Rights of the one class ai’e concerned with those things which 
other persons o light to do for mo; rights of the other class are 
oonoorncd with those things which I may do for myself. The 
fonner pertain to the sphere of obligation or compulsion; the 
latter to that of liberty or free will. Both are legally recog' 
nised interests; both are advantages derived from the law by 
the subjects of the state; but they arc two distinct species 
of one genus. 

It is often said that all rights whatsoever correspond to duties ; 
and by those who are of this opinion a different explanation is 
neceesarily given of the class of rights which we have just considered. 
It is said that a legal liberty is in reality a legal right not to be 
interfered with by other persons in the exercise of one’s activities. 
It is alleged that the real meaning of the proposition that I have a 
legal right to express what opinions I please, is that other persons 
are under a legal duty not to prevent mo from ex})V6s.sing Ihem. So 
that even in thie case the right is the correlative of a duty. Now 
there is no doubt that in moat cases a legal liberty of acting is acnoin- 
2 )lished by a legal right not to ho hindered in so acting. If tbe law 
allows me a sphere of lawful and innocent activity, it usually takes 
care at the same time to protect this Bjdieve of aclivily from alien 
interference. But in such a case there are in realily two rights and 
not merely one ; and there are instances in which liberties are not 
thus accompanied by protecting rights. I may have a legal llbertyi 
which involves no such duty of non-interference imposed on others, j 
If a landowner gives me a licence to go upon his land, 1 have a right 
to do so, in the sense in which a right means a liberty ; but I have no 
right to do so, in the sense in which a right vested in me is the 
correlative of a duty imposed upon him. Though I have a liberty or 
right to go on his land, he has an equal right or liberty to prevent 
me. The licence has no other effect than to make that lawful which 
would otherwise be unlawful. The right which 1 so acquire is 
nothing more than an extension of the sphere of my rightful activity. 
So a trustee has a right to receive from the beneficiaries remunera- 
tion for his trouble in administering the estate, in the sense that in 
doing so he does no wrong. But he has no right to receive remunera- 
tion, in the sense that the beneficiaries are under any duty to give it 
to hijn. So an alien has a right, in the sense of liberty, to enter 



348 


Legat, Htqiits. 


[§75 


British dominioiLB, but the executive government has an equal right, 
in the same sense, to keep him out (1). That I have a right to destroy 
my property does not mean that it is wrong for other persons to 
prevent me ; it means that it is not wrong for me so to deal with 
that which is my own. That I have no right to commit theft does 
not mean that other persons may lawfully prevent me from com- 
mitting such a crime, but that I myself act illegally in taking 
property which is not mine (m,). 

§ 76. Powens. 

Yet another olaus of 'legal rights csonsists of those which are 
termed powers. Examples of such are the following: the 
right to make a will, or to alienate property; the power of 
sale vested in. a mortgagee; a landlord’s right of re-entry; 
the right to marry one’s deceased wife’s sister; that power of 
obtaining in one’s favour the judgment of a court of law, 
which is called a right of action; the right to rescind a con- 
tract for fraud; a power of appointment; the right of issuing 
execution on a judgment ; the various powers vested in judges 
and other officials for the due fulfilment of their functions. 
All these are legal rights — they are legally recognised interests 
— ^they are advantages conferred by the law — but they are 
rights of a dilTerent specica from the two oIbbsor which we have 
already considered. They resemble liberties, and differ from 
rights atricio senau, inasmuch as they have no duties corre- 
sponding to them. My right to make a will corresponds to no 
duty in any one else. A mortgagee's power of sale is not the 
coreelative of any duty imposed upon the mortgagor; though 
it is otherwise with his right to receive payment of the mort- 
gage debt. A debt is not the same thing as a right of action 
for its recovery. The former is a right in the strict and proper 
sense, corresponding to the duty of the debtor to pay; the 
latter is a legal power, corresponding to the liability of the 
debtor to be sued. That the two are distinct appears from 
the fact that the right of action may be destroyed (as by pre- 
scription) while the debt remains. 

(l) Musgrove v. Toy, (1891) A. C. 272. 

(m) On the distinction betwoen liberties and rights, see Bentham'e 
Works, III. p. 217; Storey v. GTahom, (1899) 1 Q. B. at p. 411, per 
Channall, J. ; Allen v. Flood, (1898) A. C. at p. 29, per Cove, J. ; Terry, 
p. 90; Brown's Austinion Theory of Law, p. 180. 
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It is clear, therolore, that n power is not the saino thing 
as a right of the first class. Neither is it identical with a 
right of the second class, namely, a liberty. That T have a 
right to make a will does not mean that in doing so I do no 
wrong. It does not moan that I may make a will innocently ; 
it means that I can make a will ofEoetivoly. That I have a 
right to marry my cousin does not mean that such a marriage 
is legally innocent, but that it is legally valid. It is not a 
liberty that I have, but a power. That a landlord has a right 
of re-entry on his tenant does not mean that in re-entering he 
docs the tenant no wrong, but that by so doing he effectively 
terminates the lease (n). 

A power may be defined as ability conferred upon a person 
by,the law to determine, by his own will directed to that end, 
the rights, duties, liabilities or other legal relations, either 
of himself or of other persons. Powers are either public or 
private. The former are those which are vested in a person 
as an agent or instrument of the functions of the state ; they 
comprise the various forms of legislative, pidicial, and 
executive authority. Piivatc powers, on the other hand, are 
those which are vested in pereons to be exorcised for their 
own purposes, and not as agents of the sLnto. Powor is either 
ability to determine the legal relations of other porsons, or 
.ability to dotcimino one’s own. The first of those — powor over 
other persons — is commonly called auLhoiily; the second — 
power over oneself — is usually termed capacity (o). 

These, then, are the llireo chief olassos of benefits, privi- 

(n) A power is usually ooinbinsd with a liberty to oxoroiaa it ; that is to 
say, the exorcise of it is not merely effectual but rigbtful. This, however, 
IS not necessarily the case. It may bo effectual and yot wrongful ; ns 
when, in breach of my agioemont, I levobo a liconco givon by me to 
enter upon my land. Such revocation is porfootly effectual, but it is n 
^rongiul act, for which I am liable to lb© liconaco in damaj^os. T had a 
right (in the sense of power) to revoke the licence, but I had no light (m 
the sense of liberty) to do so: Wood v. Leadbitter, 13 M. & W 888 • 
Rermon v. Smtth, (1897) 2 Q. B, 445. The fact that since (lie fusion cf 
law and equity the rulo iii V^ood v. LsodbittCT has little, if any, practical 
operation (Hurst v. Pictwe Theatres, Ltd , (1915) 1 K. B. 1) does not 
destroy its significance as an illustration of the distinction between powers 
and libortios, 

distinction between powers and other kinds of rights, soe 
Wmdscheid, I soot. 87; Terry, p. 100. ® ’ 
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leges, or rights conferred by Uie law; liberty, when the law 
allows to my will a sphere of unrestrained activity; power, 
when the law actively assists me in making niy will eficctive ; 
right in the strict sense, when the law limits the liberty of 
others in my belialf. A liberty is that which I may do inno- 
cently ; a power is that which I can do effectively ; a right in 
the narrow sense is that which other persons ought to do on my 
behalf. I use my libeitics with the acquiescence of the law; 
I use my powers with its active assistance in malsing itself the 
instrument of my will; I enjoy my rights through the control 
exercised by it over the acts of others on niy behalf (p), (q). 

$ 77. Duties, Disabilities, and Liabilities. 

There is no generic term which is the correlati^•e of right in 
the wide sense, and includes all the burdens imposed by the 
law, as a light includes all the benefits confeirod by it. These 
legal bui-dens ai-e of three kinds, being either Duties, Disa- 


(p) This division of rights into rights (stiioto sensu), liberties, and 
powers, is not intended to ho exhaustive. Tlieso are the most important 
kinds of advantages conferred by the law, but they are not the only kinds. 
Thus, the term right is sometimes used to moan immunity/ from the 
legal power of some other person. The right of a peer to be tried by hie 
peers, for example, is neither a right in the strict sense, nor a liberty, nor 
n power. It is an exemption from trial by jury — an immunity from the 
power of the ordinary criminal courts. 

{q) A very thorongh examination of the conception of a legal right is 1o 
be found in Terry's Frinaiplee of Anglo-American Law (Philadelphia, 
1884), a work of theoretical jurisprudence too little known in ISnglaud, 
and characterised by much enbtto analysie of legal conceptions. Bights 
are there divided (oh. 6, pp, 84 — 188) into fotn: kinds, whioh the anther 
dietingniehes as (1) permissive rights (which we have here termed liber- 
ties), (2) facultative rights (which we have here termed powers), (8) oor- 
respoudent rights (which are so called because they correspond to duties, 
and which we have here termed rights in the strict sense), and (4) pro- 
tected rights. These last I have not recognised as being in truth a 
class of tights at all. They are, if I understand Mr. Terry correctly, not 
rights but the objeots of rights stricto sensu; for example, life, reputa- 
tion, liberty, property, domestic relations, &c. That is to say, they are 
the things in whioh a person has an intereei, and to which, therefore, he 
has a right, so soon aa, hut not untU, the law protects that ini erest by 
imposing duties in respect of it upon other persons. There is no right 
'to reputation apart from and independent of the right that other persons 
shall not publish defamatory statements. The analysis and rlassification of 
legal rights has been made the subiccl of exlmuslivo and acute analysis by 
W. H. Hohfeld in (1913) 28 Yale Law Journal 16, and (1917) 26 Yale Law 
.Tournal 710. Also by Professor Eooourek in (19^) 30 Yale Law Journal 
3j 6 and other articles there referred to and published elsewhere. 
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bilUies, or Liabilitios. A duty is tlio abaenoo of liberty; a 
disability ia the absenoo o£ power; ii liability is the prosonca 
either of liberty or of power vested in aoiiie one else as npiainst 
the person liable. Examples of liabilitios correlative to 
liberties are the liability of a trespasser to be forcibly ejected, 
that of a defaulting tenant to liavo his goods seized for rent, 
and that of the owner of a building to have his windows 
darkened or his foundations weakened by the building or 
excavations of his neighbours. Examples of liabilities cor- 
relative to powers are the liability of a tenant to have his 
lease determined by re-entry, that of a mortgagor to have the 
property sold by the mortgagee, that of a judgment debtor to 
have execution issued against him, and that of an unfaithful 
wife to be divorced. 

The most important form of liability is that which cor- 
responds to the various powers of action and prosecution arising 
from the different forms of wrongdoing. There is accordingly 
a narrow sense of the word liability, in which it covers this 
case oxelusivoly. Liability in this sonso is the coiTolntive of a 
legal I'omedy. A synonym for it is responsibility. It is oitlior 
civil or criminal according as it cora'csponds to a right of action 
or to a right of prosociition (r) («). 

aUMMAIty. 

The nature of a Wrong. 

Moral and legal wrongs. 

The nature of a Duty, 

Moral and legal duties. 


(r) The_ dislinotion hero drawu balween duty and liability may scorn to 
conflict wiih the common usage, by which certain kinds of duties arc 
apparently spoken of as liabilities. Tlius we say that a man is liable for 
his debts. This, however, may bo construed as meaning that he is liable 
to be sued for them. We ceitainly cauuot regard liability as a generic 
term including ail kinds of duty. We do not say that a man is liable not 
to commit murder, or not to defraud othoi poisons. 

(s) Of the throe classes of rights or legal interests which I have con- 
sidered, the first, consisting of those which are the correlative of duties, 
are by far the most important. So predominant aie they, indeed, that we 
may regard them as constituting the principal subject-mat tor of the law, 
while the others are merely acoessoiy. In future, therefore, I shall use 
tho term right in this narrow and specific sense, except when the context 
indicates a different usage; and I shall commonly speak of the other foims 
of rights by their speoific designations. 
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The nature of a Eight. 

Interests. 

Their protection by the rule of right. 

Interests and rights. 

Moral and legal rights. 

The denial of moral rights. 

The correlation of rights and duties. 

No rights without duties. 

No duties without rights. 

The elements of a legal right. 

1. Person entitled, or owner. 

2. Person bound. 

3. Content. 

4. Object or subject-matter. 

6. Title. 

No rights without owners. 

No rights without objects. 

'1. Material things. 

2. One’s own person. 

3. Reputation. 

Objects of rights < 4. Domestic relations. 

6. Other rights. 

6. Immaterial property. 
i7. Services. 

Eights in the generic sense — Any benefit conferred by the law. 
1. Eights (atrioto aensu ) — (irrelative to Duties. 

. 2. Liberties — correlative to Liabilities. 

3. Powers — correlative to Liabilities. 

\ 

1. Eights (atrieto aenau ) — ^what others muat do for me. 

• 2. Liberties — what I may do for myself. 

3. Powers — what I can do as against otliers. 

Duties, Liabilities, Disabilitiea. 
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CHAPTER XI. 

THE KINDS OB' LEGAL RIGHTS. 

§ 78. Pecfeot and Imperfeot Bights. 

Recognition by the law in the administration of justice is 
common to all legal rights and duties, but the purposes and 
efleets of this recognition are different in different cases. All 
are not recognised to the same end. Hence a division of rights 
and duties into two hinds, distinguishable as perfeoi and im- 
perfect. A perfect right is one which corresponds to a perfect 
duty; and a perfect duty is one which is not merely recog- 
nised by the law, but enforced. A duty is enforceable when 
an action or other legal proceeding, civil or criminal, will lie 
for the breach of it, and when judgment will be executed 
against the defendant, if need be, through the physical force 
of the state (a). Enforceability is the general rule. In all 
ordinary oases, if the law will recognise a right at all, it will 
not stop short of the last remedy of physical compulsion 
against him on whom the correlative duty lies. Ought, in the 
mouth of the law, commonly means must. In all fuUy 
developed legal systems, however, there are rights and duties 
which, though undoubtedly recognised by the law, yet fall short 
of this typical and perfect form (b). 


(а) The term enforcement is here used in a wide sense to include the 
maintenance of a right or duty by any form of compulsory legal process, 
whether civil or cnmiaal. Thero is a naiTower use of the term, in which 
it inbludes only the case of civil proceedings. It is in this sense that I 
have already defined civil justice as being concerned with the enforcement 
of rights, and criminal jnstice as being concerned with the punishment 
of wiongs. As to the distinction bstweon lecognising and enforcing a 
right, see Dicey, Conflict of Laws, p. 31, 2nd ed. 

(б) There is another nso of the term imperfect duty which pertains to 
ethics rather than to jurisprudence, and must he distinguished from that 
adopted in the text. According to many writers, an imperfect duty is 
one of such a nature that it is not fit for enforcement, but ought properly 
to be left to the free will of him whose duty it is. A perfect duty, on 
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Examples of such imperfect legal rights are claims barred 
by lapse of time ; claims unenforceable by action owing to the 
absence of some special form of legally requisite proof (such 
as a written document); claims against foreign states or 
sovereigns, as for interest due on foreign bonds ; claims unen- 
forceable by action ns exceeding the local limits of a court’s 
jurisdiction, such as claims in respect of foreign land; debts 
due to an executor from the estate which he administers. In 
all those cases the duties and correlative rights are imperfect. 
No- action will lie for their maintenance ; yet they are, for all 
that, legal rights and legal duties, for they receive recognition 
from the law. The statute of limitations, for example, does 
not provide that after a certain time a debt shall become 
extinct, but merely that no action shall thereafter be brought 
for its recovery. Lapse of time, therefore, does not destroy the 
light, but merely reduces it from the rank of one which is 
perfect to that of one which is imperfect. It remains valid 
for aU purposes save that of enforcement. In like manner he 
irom whom a chattel is taken witingfully, and detained for six 
years, loses all right to sue the taker for its recovery ; but he 
does not cease to be the owner of it. Nor is his ownership 
merely an empty title; for in divers ways it may lead him, 
with the assistance of the law, to the possession and enjoyment 
of his own again. All these cases of imperfect rights are excep- 
tions to the maxim, Ubi jus ibi remedium. The customary 
union between the right and the right of action has been for 
some special reason severed, but the right survives. 

For what purposes the law will recognise an impeifeot right 
is a question relating to the concrete details of a legal system, 
and cannot be fully discussed here. We may, however, dis- 


the other hand, is one which a man not merely ought to perform, but may 
he justly aompelled to peiform. The duty to give alms to the poor is 
imperfect; that of paying one's debts is perfect. Perfect duties pertain 
to-Ihe^phere of justice; imperfect to that of benevolence. The distinction 
IS not equivalent to that between legal duties and those which aie merely 
moial. A duty may be a perfect duty of justice, although the actual legal 
sj-stem takes no notice of it; and conversely an imperfect duty of bene- 
volence may be unjustly made by law the subject of compulsion. It does 
not seom possible, however, so to divide the sphere of duty by a hard and 
fast line. See § 19, supra. 
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tinguish tho following cffocla ns llinso o£ gi'ciitiosl iiiiporliiiu'c 
and moai) general application. 

1. An imperfect right may bo good us a ground ol defonec, 
though not as a ground of action. I cannot auo on an inforuial 
contract, but if money is paid or property delivered to mo in 
pursuance of it, I can successfully defend any claim for its 
recovery. 

2. An imperfect right is sufficient to support any security 
that has been given for it. A moi’tgnge or pledge remains 
perfectly valid, although the debt secured by it 1ms ceased to 
he recoverable by action (c). But if the debt is discharged, 
instead of becoming merely imperfect, the security will dis- 
appear along with it. 

3. Au imperfect riglit may possess the capacity of becoming 
perfect. The right of action may not be non-existent, but 
may be merely dormant. An infonnal verbal contract may 
beeomo^onforeoablo by action, by reason of the fact that written 
evidence of it has since come into existence. In like manner 
part-payment or acknowdedgment will raise onoo more to llio 
level of a perfect light a debt thot has boon barred by the lapHC 
of time. 

§ 79. The Legal Nature of Rights against the State. 

A subject may claim rigiits ngiunst tlio state, no hiss tluiu 
against another subject. Ho can iiistitutc protmciliugs agaiiisii 
tlie state for tho determination and recognition of tliosc riglit/s 
in due course of law, and ho can obtain jiidgniout in his favour, 
recognising their existence or awarding to him comiieiiaation 
for their infringement. But them can be no nifor'oiupnl of 
that judgment. What duties tlie state recognises owing bj 
it to its subjects, it fulfils of its own free will and unconslruinod 
good pleasure. The strength of the law is none otlior than 
the strength of tho state, and cannot bo turned or used against 
the state whose strength it is. The rights of tho subject 
against the state are therefore imperfect. They obtain legal 
recognition but no legal onforcoment. 


rtcom ^ Midland Bank v. Mitchell, 

(acW; a On, 1 q1« 
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The faeti that the eleniont of enforcement is thus absent in 
the case of rights against tho state, has induced many writers 
to deny that these are legal lights at all. But as wo have 
already seen, we need not so narrowly define the term legal 
right, as to include only those claims that are legally enfdroed. 
It is oq^ually logical and more convenient to include within the 
I term all those claims that are legally recognised in the admin- 
' istration of justice. All rights against the state are not legal, 
any more than all rights against private persons are legal. 
But some of them are ; those, namely, which can be sued for 
in courts of justice, and the existence and limits of which will 
be judicially determined in accordance with fixed principles 
of law, redress or compensation being awarded for any violation 
of them. To hold the contrary, and to deny tho name of legal 
right or duty in all cases in which the state is the defendant, 
is to enter upon a grave conflict with legal and popular speech 
and thought. In the language of lawyer's, as in that of layman, 
n contract with the state is as much a source of legal rights 
and obligations, as is a contract between two private persons ; 
and the right of tho holder of consols is as much a legal right, 
as is that of a debenture holder in a pulflic company. It 
is not to the point to say that rights against the state are 
held at the state’s good pleasure, and are therefore not legal 
rights at all; for all other legal rights are in the same position. 
They are legal rights not because the state is bound to recog- 
nise them, but because it does so. 

Whether rights against the state can properly be termed 
legal depends simply on whether judicial proceedings in which 
the state is the defendant are properly included within the 
administration of justice. Bor if they are rightly so included, 
the principles by wdiich they are governed are true principles 
of law, in accordance with the definition of law, and the rights 
defined by these legal principles are true legal rights. The 
boundaiy-line of the administration of justice has been traced 
in a previous chapter. We there saw sufficient reason for 
inoluding'’'not only the direct enforcement of justice, but all 
other judicial functions exercised by courts of justice. This 
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is the ordinary use of the teim, and it soouia open to no logical 
objoction (d), 

§ 80. Positive and Negative Rights.. 

In respect of their contents, rights ar© ol two kinds, being 
either positive or negative. A. positive right corrosponds to a 
positive duty, and is a right that lie on whom the duty lies 
shall do some positive act on behalf of the person entitlod. 
A negative right corresponds to a negative duty, and is a right 
that the person bound shall refrain from some act which would 
operate to the prejudioa of the person entitled. Tho same 
distinction exists in the ease of wrongs. A positive wrong 
or wrong of commission is tho breach of a negative duty and 
the violation of a negative right. A negative wrong or wrong 
of omission is the breneh of a positive duty, and the infringe- 
ment ol a positive right. A negative right entitles the owner 
of it to the maintenance of the present position of things; a 
positive right entitles him to an alteration of this position lor 
his advantage. The former is merely a right not to bo harmed ; 
the latter is a right to bo positively benefited. Tho former is 
a right to retain what one already has; the latter is a right 
to receive something more than one already has 

In the case ol a negative right the interest which is its do 
facto basis is of such a nature that it requires for ita adequate 
maintenance or protection nothing more than tho passive 
acquiescence of other peraons. All that is asked by tho owner 
of the interest is to bo left alone in the enjoyment of it. In 
the case of a positive right, on the other hand, the interest is 
of a less perfect and self-sufficient natui’e, inasrauch as the 
person entitled requires for the realisation and enjoyment ol 
his right the active assistance of other persons. In the former 
case I stand in an immediate and direct relation to the object 
of my right, and claim from othera nothing more than that they 
shall not interfere between me and it. In the latter case I 
stand in a mediate and indirect relation to the object, so that 
I can attain to it only through the active help of others. My 


(d) Aa to righta against the stale, see Brown’s Austinian Theory of 
Law, p. 194. 



258 The Kinds oe Legal Eights. [§ 80 

right to the money in my pocket is an example o£ the first 
class ; my right to the money in the pocket of my debtor is an 
instance of the second. 

The distinction is one of practical importance. It is much 
easier, as well as much more necessary, for the law to prevent 
the infliction of harm than to enforce positive beneficence. 
Therefore while liability for hurtful acts of commission is the 
general rule, liability for acts of omission is the exception. 
Generally speaking, all men are bound to refrain from all kinds 
of positive haim, while only some men are bound in some 
ways actively to confer benefits on others. No one is entitled 
to do another any manner of hurt, save with special ground of 
justification; but no one is bound to do another any manner of 
good save on special gi’ounds of obligation. Every man has 
a right against every man that the present position of things 
shall not be interfered with to his detriment ; whilst it is only 
in particular cases and for special reasons that any man has a 
right against any man that the present position shall be altered 
for his advantage I have a right against every one not to be 
pushed into the water; if I have a right at all to be pulled out, 
it is only on special grounds against determinate individuals 

§ 81. Real and Personal Rights. 

The distinction between real and personal rights is closely 
connected but not identical with that between negative and 
positive rights. It is based on a difference in the incidence of 
the correlative duties. A r eal right coresponds. to a duty 
i mpo st upon persons in gener^; a pers onal right corresponds 
to a du ty imposed upon determinate indivi duals. A real 
right is available against the world at large; a personal right 
is available only against particular persons. The distinction 
is one of great prominence in the law, and we may take the 
following as illustrations of it. My right to the peaceable 
occupation of my farm is a real right, for all the world is under 
a duty towards me not to interfere with it. But if I grant a 
lease of the farm to a tenant, my right to receive the rent from 
him is personal, for it avails exclusively against the tenant 
himself. Eor the same reason my right to the possession and 
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use o£ the money in my purse is leal ; but my right to receive 
money Irom some one who owes it to me is personal. I have 
a real right against every one not to bo deprived o£ my liberty 
or my reputation; I have a personal right to receive com- 
pensation from any individual person who has imprisoned or 
defamed me. I have a real right to the use and occupation of 
my own house ; I have a personal right to receive accommoda- 
tion at an inn. 

A real right, then, is an interest protected against the world 
at large; a personal right is an interest protected solely 
agamst determinate individuals. The distinction is clearly 
one of importance. The law confers upon me a greater advan- 
tage in protecting my interests agamst all persons than in 
protecting them only against one or two. The right of a 
patentee, who has a monopoly as against all tHe world, is 
much more valuable than the right of him who purchases the 
good-will of ^ business and is protected only agamst the com- 
petition of his vendor. If I buy a chattel, it is an important 
question whether my interest in it is forthwith protected 
against every one, or only against him who sells it to me. 
The main purpose of mortgages and other foima of real 
security is to supplement the imperfections of a personal right 
by the superior advantages inherent in a right of the other 
class. Furthermore, these two lands of rights are neoessorEy 
very different in respect of the modes of their creation and 
extinction. The indeterminate mcidence of the duty which 
corresponds to a real right, renders impossiblo many modes 
of dealing with it which are of importance in the case of 
personal rights. 

The distinction which we are now considering is closely 
connected with that between positive and negative rights 
AE real rights are negative, and moat personal rights are 
positive, though in a few exceptional cases they are negative. 
It is not difficult to see the reason for this complete or partial 
coincidence. A real right, avaEable against all other persons, 
can be nothing more than a right to be left alone by those 
persons — a right to their passive non-interference. No person 
can have a legal right to the active assistance of all the world. 
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The only duties, therefore, that can be of general incidenco 
arc negative. It may be objected to this, that though a 
private person cannot have a positive right against all other 
persons, yet the state may have such a right against all its 
subjects. All persons, for example, may bo bound to pay a 
tax or to send in census retmms Are not these duties of 
general incidence, and yet positive? The truth is, however, 
that the right of the state in all such cases is personal and not 
real The right to receive a tax is not one right, but as 
many separate rights as there are taxpayers If I owe ten 
pounds to the state ns income tax, the right of the state 
against mo is just as personal as is that of any other creditor, 
and it does not change its nature because other persons or 
even all my fellow-citizens owe a similar amount on the lilre 
account. My debt is not theirs, nor are their debts mine. 
The state has not one leal right available against all, but an 
immense number of personal lights, each of which avails against 
a determinate taxpayer. On the other hand, the right of the 
state that no person shall trespass on a piece of Crown land, 
is a single interest protected against nil the world, and is 
therefore a single real right. The unity of a real right consists 
in the singleness of its subject-mutter. The right of reputa- 
tion is one right, corresponding to an infinite number of duties ; 
for the subject-matter is one thing, belonging to pne person, 
and protected against nil the world. 

Alth ough a ll real rights are n esgitive, it is no^e^ually .true 
tha t all uerBonal rig hts nrp-pnaitiv.n. This is BO, indeed, in the 
great majority of cases. The merely passive duty of non- 
interference, when it exists at all, usually binds all persons in 
common. There are, however, exceptional oases in which this 
is not so. These exceptional rights which are both negative 
and person al, are usually the product of some agreement by 
which some particular individual has deprived himself of a 
liberty which is common to all other persons. Thus all trades- 
men may lawfully compete with each other in the ordinary 
way of business, even though the result of this competition 
is the ruin of the weaker competitors. But i n selliTig to 
anotliiiLJibe-gQodjgdll of-m y busine ss I may lawfully depri^ 
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myself of this liberty l)y un express agreement with the pur- 
chaser to that efCoct. He thereby acquires against me a right 
of exemption from competition, and this right is both personal 
and negative. It is a monopoly, protected, not against the 
world at large, but against a detorminate individual. Such 
rights belong to an iutermodiate class of small extent, standing 
between rights which are both real and negative, on the one 
side, and those which are both personal and positive, on the 
other. 

In dedning real right as one availing against the world at large, 
it is not meant that the incidence of the correlative duty is absolutely 
universal, but merely that the duty binds persons in general, and 
that if any oneds not bound his case is exceptional. Similarly a 
personal right is not one available against a single person only, but 
one available against one or more detei'minaie individuals. The 
right of the creditor of a firm is personal, though the debt may be due 
from any number of partners. Even as so explained, however, it 
can scarcely be denied, that if intended as an exhaustive classifica- 
tion of all possible cases, the distinction between real and personal 
rights — between duties of general and of deteiminate incidence — is 
logically defective. It takes no account of the possibility of a third 
and intermediate class. Why should there not be rights available 
against particular classes of persons, as opposed both to the whole 
community and to pei'sons individually determined, for example, a 
right available only against aliens? An examination, however, of 
the contents of any actual legal system will reveal the fact that duties 
of this suggested description either do not exist at all, or aro so 
exceptional that we are justified in classing them as anomalous. As 
a classification, therefore, of the rights which actually obtain legal 
recognition, the distinction between real and personal rights may bo 
accepted as valid. 

The distbiction between a real and a personal right is other- 
wise expressed by the terms right in rom (or in re) and right 
in personam. These expressions are derived from the com- 
mentators on the civil and canon law. Literally interpreted, 
i“S. means a right against or in respect of a thing, jus in 

persmam, a right against or in respect of a person. In truth, 
however, every right is at the same time one in respect of some 
thing, namely, its object, and against some person, namely, 
the person bound. In other words, every right involves, not', 
only a red, hut also a personal relation. Yet, although these 
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two relations are necessarily oo-exiatent, thoir relative pro- 
minence and importance arc not always the same. In real 
rights it is the real relation that stands in the forefront of 
the juridical conception; such rights are emphatically and 
conspicuously in ram. In personal rights, on the other hand, 
it is the personal relation that forms the predominant factor 
in the conception; such rights are before all things m per- 
amam. For this difference there is more than one reason. 
In the first place, the real right is a relation between the 
owner and a vague multitude of persons, no one of whom is 
distinguished from any other; while a personal right is a 
definite relation between determinate individuals, and the 
definiteness of this personal relation raises it into prominence. 
Secondly, the source or title of a real right is commonly to be 
found in the character of the real relation, while a personal 
right generally derives its origin from the personal relation. 
In other words, if the law confers upon me a real right, it is 
commonly because I stand in some special relation to the 
thing which is the object of the right. If, on the contrary, 
if confers on mo a personal right, it is commonly because I 
stand in some special relation to the person who is the subject 
of the correlative duty. If I have a real right in a material 
object, it is because I made it, or found it, or first acquired 
possession of it, or because by transfer or otherwise I have 
taken the place of some one who did origmally stand in some 
such relation to it. But if I have a personal right to receive 
money from another, it is commonly because I have made a 
contract with him, or have come in some other manner to 
stand in a special relation to him. Each of these reasons 
tends to advance the importance of the real relation in real 
rights, and that of the personal relation in personal rights. 
The former are primarily and pre-eminently in rem, the latter 
primarily and pre-eminently in paraonam. 

The commonest and most important land of jus in peramam 
is that which has been termed by the civilians and canonists 
juaji^j^em, I have a j'us ad rem when I have a right that 
some other right shall be transferred to me or otherwise vested 
in me. Ju8_ a right to_a_right. We have already 
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seen, in the previous chapter, that it is imssible for one right 
to be in this way the sub]'ect-mattor ot another. A debt, a 
contract to assign property, and a promise of marriage, are 
examples of this. It is clear that such a right to a right must 
be in all oases in personam. The right which is to be trans- 
ferred, however — ^the subject-matter of the jus ad rem — ^may 
be either real or personal, though it is more commonly real. 
I may agree to assign or mortgage a debt or the benefit of a 
contract, no less than lands or chattels. An agreement to 
assign a chattel creates a jus ad jus in rem; an agreement to 
assign a debt or a contract creates a jus ad jus in personam (e). 

Tha terms jus in rem and jus in personam were invented by the 
commentators on the civil law, and are not found in the original 
sources. The distinction thereby expressed, however, received ade- 
quate recognition from the Koman lawyers. They drew a broad line 
of demarcation between domimwm, on the one side and obligatio 
on the other, the former including real, and the latter personal 
rights. VominiMm is the relation between the owner of a 
real right {domivnis) and the right so vested in him. Obligatio is 
the relation between the owner of a personal right {creditor) and the 
person on whom the correlative duty lies. Obligatio, in other words, 
is the legal bond by which two or more determinate individuals arc 
bound together. Our modern English obligation has lost this specific 
meaning, and is applied to any duty, whether it corresponds to a 
real or to a personal right. It is to be noticed, however, that both 
dominium and obligatio are limited by the Eomans to tho sphere of 
what, in the succeeding part of this chapter, we term proprietary 
rights. A man’s right to his personal liberty or reputation, for 
example, falls neither within the sphere of dominium nor within that 
of obligatio. The distinction between real and personal rights, on 
the other hand, is subject to no such limitation. 

The terms jus in rem and jus m personam are deidved from the 
Homan terms actio in rem and actio in personam. An actio in rem 
was an action for the recovery of dominium; one in which tha plain- 
tift claimed that a certain thing belonged to him and ought to be 
restored or given up to him. An actio in penonam was one for the 
enforcement of an obligatio ; one in which the plaintiff claimed the 
payment of money, the performance of a contract, or the protection 
of some other personal right vested in him as against the defen- 


(s) Some wi iters treat jus in personam and jus ad rem as synonymous 
terms.^ It seems better, however, to use the latter in a narrower sense, as 
including merely one species, although the most important species, of jura, 
in personam. Savigny, System, sect. 66, n, b. 
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dant (/). Naturally enough, the right protected by an oetio in nm 
came to be called jus in rent, and a right protected by an actio in 
pirsonam, jus in personam. 


§ 82. Pvopvietapy and Personal Rights. 

Another important distinction is that between proprietary 
and personal lights. The aggregate of a man’s proprietary 
rights oonstitiiles his estate, his assets, or his -property in one 
of the many senses of that most equivocal of legal terms. 
Gorman jurisprudence is superior to our own in possessing a 
distinct technical term for this aggregate of proprietary rights, 
namely, Vernitigen, the rights themselves being Vermogens- 
reohte. The Trench speak in the same fashion of avoir or 
patrimoine. The sum total of a man’s personal rights, on the 
other hand, constitutes his status or personal condition, as 
opposed to his estate. If he owns land, or chattels, or patent 
rights, or the good-will of a business, or shares in a company, 
or if debts are owing to him, all these rights pertain to his 
estate. But if he is a free man and a citizen, a husband and a 
father, the rights which he has as such pertain to his status 
or standing in the law (fj). 

What, then, is the essential nature of this distinction? It 
lies in the fact that proprietary rights are valuable, and 
personal rights are not. The former are those which are worth 
money; the latter are those tliat are worth none. The former 
are the elements of a man’s wealth; the latter are merely 
elements in his well-being. The former possess, not merely 
juridical, but also economic signifleance ; while the latter 
possess juridical significance only [h). 

if) G-aius, rv. 2. 

tg) A personal as opposed to a proprietary rirfit is not to be confounded 
with a peisonal as opposed to a real right. It is a misfortune of our 
legal nomenclature that it is necessary to use the word personal in several 
different senses. The context, however, should in all ousos be sufficient to 
indicate the particular signification intended. The more flexible language 
of the Germans enables thorn to distinguish between personliche Bechte 
(.IS opposed to dingjiche Bechte or real rights) and Personenreohte (as 
opposed to VeimBgenereohte or proprietary rights). See Dernburg, Pan- 
dekten, I, sect. 22, note 7. 

(h) Ahrens, sect. S6 : Tous les biens, soit matdriels en cux-m&mes, aoit 
susceptibles d’fitre estimds en argent comme Equivalent (par aestimatio et 
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11) makes uo difCerouco in this vospect wltotlici' a right is 
jus in rom or jus in personam. Rights t)f either sort are 2)ro- 
prietary, and make up the estate ol the possessor if they are 
of economic value. Thus iny right to the money in niy jioeket 
is protu’ietary ; hut not loss so is my right to the money whieh 
T have in the bank. Stock in the funds is part of a man’s 
estate, just as much as land and houses; and a valuable con- 
tract, just as much as ti valuable chattel. On the other hand, 
a man’s rights of personal liberty, and of reputation, and of 
freedom from bodily harm, are personal, not proprietary. They 
concern his welfare, not his wealth; they are juridical merely, 
not also economic. So, also, with the rights of a husband 
and father with respect to his wife and children. Eights such 
as these constitute his legal status, not his legal estate. If 
wo go outside the sphere of private into that of public law, 
we find the list of personal rights greatly increased. Citizen- 
ship, honours, dignities, and official position in oil its innumer- 
able forms, pertain to the law of status, not to that of 
property (f). 

With respect to the distinction between proprietory and personal 
rights — estate and status — there are the following snpj)lemontory 
observations to be made : — 

1. The distinction is not confined to rights in the strict sense, but 
is equally applicable to other classes of rigliLs .-iLso. A pei'hon’s 
estate is made up not merely of lu's valuable claims against other 
persoais, but of sucli of his powers and liberties, as are either valuable 
in themselves, or are accessory to other rights which are voluable. A 
landlord’s right of re-entry is proprietary, no less than his ownorshij) 
of the land ; and a mortgagee's right of sale, no less than the debt 


condemnatio peeuniann) appartenant t, uno personne, torment sun avoir on 
son patrimoine. 

Baudry-Ijacantmci’ie, Des Biens, sect. 2 : La patrimoine esf nn en- 
semble de droits at da charges apprdciables an argent. 

Dernburg, Pandekton, I. sect. 22 : VermOgen ist die Gosammlheil der 
geldwerthen Heobte emer Person. 

Windschoid, I. sect. 42, note : VermOgensrechto sind die Eechte von 
■wirthachafUicliem Werth. 

See also to the same effect Savigny, System, sect. 66, and Puebla, Ineti- 
tutionen, II. sect. 193 

O’) The words status and estate ore in their origin the same. As to the 
process of their differentiation in legal meaning, seo Pollock and Maitland, 
History of English Law, II. pp. 10 and 78 (Ist ed.). Tho other uses of 
the term property will be considered later, in chapter .xx. 
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secured. A general power of appointment is proprietary, but the 
power of making a will or a contract is personal. 

2. The distinction between personal and proprietary rights has its 
counterpart in that between personal and proprietary duties and 
Uabilities. The latter are those which relate to a person’s estate, and 
diminish the value of it. They represent a loss of money, just as a 
proprietary right represents the acquisition of it. All others ore 
personal. A liability to be sued for a debt is proprietary, but a 
liability to be prosecuted for a crime is personal. The duty of fulfill- 
ing a contract for the purchase of goods is proprietary, but the duty 
of fulfilling a contract to marry is personal. 

3. Although the term estate includes only rights (in the generic 
sense), the term status includes not only rights, but also duties, 
liabilities, and disabilities. A minor’s contractual disabilities are 
part of his status, though a man’s debts are not part of his estate. 
Status is the sum of one’s personal duties, liabilities, and dis- 
abilities, as well as of one’s personal ri^ts. 

4. A person’s status is naade up of smaller groups of personal 
rights, duties, liabiUtiea, and disabilities, and each of these constituent 
groups is itsslf called a status. Thus the same person may have at 
the same time the status of a free man, of a citizen, of a husband, of a 
father, and so on. So we speak of the status of a wife, meaning all 
the personal benefits and burdens of which marriage is the legal 
source and title in a woman. In the same way we speak of the 
status of an alien, a lunatic, or an infant. 

6. It may be thought that proprietary rights should he defined as 
those which are transferable, rather than as those which are valuable. 
As to this, it seems clear that all transferable rights are also proprie- 
tary ; for if they can be transferred, they can be sold, and are there- 
fore worth money. But it is not equally true that aU proprietary 
rights are transferable. Popular speech does not, and legal theory 
need not, deny the name of property to a valuable right, merely 
because it is not transferable. A pension may be inalienable ; but 
it must be counted, for all that, as wealth or property. Debts were 
originally incapable of assignment ; but even then they were elements 
of the creditor’s sstate. A married woman may be unable to alienate 
her estate ; but it is an estate none the less. The true test of a pro- 
prietary right is not whether it can be alienated, but whether it is 
equivalent to money ; and it niay be equivalent to money, though it 
cannot be sold for a price. A right to receive money or someMng 
which can itself he turned into money, is a proprietary right, and is 
to be reckoned in the possessor’s estate, even though inalienable. 

6. It is an unfortunate droumstance that the term status, is used 
in a considerable variety of difierent sensee. Of these wiT may dis- 
tinguish the following — 

(a) Legal condilfion of a/ny hind, whether personal or pTQPrietary. 
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This is the most comprehensive use of the term. A man’s 
status in this sense includes his whole position in the law — 
the sum total of his legal rights, duties, liabilities, or other 
legal relations, whether proprietary or personal, or any par- 
ticular group of them separately considered. Thus we may 
speak of the status of a landowner, of a trustee, of an execu- 
tor, of a solicitor, and so on. It is much more common, 
however, to confine the term in question to some particular 
description of legal condition — some particular kind of status 
in this wide sense. Hence the other and specific meanings of 
the term. 

(b) Personal legal condition; that is to say, a man's legal con- 

dition, only BO far as his personal rights and burdens are 
concerned, to the exclusion of his proprietary relations. It 
is in this sense that we have hitherto used the term. Thus we 
speak of the status of an infant, of a married woman, of a 
father, of a public official, or of a citizen ; but not of a 
landowner or of a trustee. 

(c) Personal capacities a/nd incapacities, as opposed to the other 

elements 'bl personal status. By certain writers the term 
status is applied not to the whole sphere of personal condi- 
tion, but only to one part of it, namely that which relates to 
personal capacity and incapacity {h). The law of status in 
this sense would include the rules as to the contractual 
capacities and incapacities of married women, but not the 
personal rights and duties existing between hor and her hus- 
band. So it would include the law as to an infant’s 
contracts, but not the law as to the mutual rights of parent 
and child. This law of status in the sense of personal 
capacity is considered as a special branch of the law, intro- 
ductory to the m'ain body of legal doctrine, on the ground 
that a knowledge of the different capacities of different 
classes of persons to acquire rights and to enter into legal 
relations is pre-suppoeed in the exposition of those rights 
and legal relations themselves. It oannot be doubted that 
there are certain rules which so permeate the law, that it 
is necessary in any well-arranged system to dispose of them 
once for all in a preliminary portion of the code, instead of 
constantly repeating them in connexion witlr every depart- 
ment of the law in which they are relevant; but it may be 
doubted whether the rules of personal capacity belong to this 
category. Surely the contractual capacity of a minor is best 
dealt with in the law of contracts, his capacity to commit a 
tort in the law of tort, his capacity to commit a crime in the 


(fe) See Dicey, Confiiot of Laws, p. 468, 2n4 ed; 
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criminal law, his cajjacity to marry in the law of marriage. 
Moreover, even if personal capacity is a suitable subject for 
separate and introductory treatment in the law, there seems 
little justification for confining the term status to this par- 
ticular branch of personal condition. 

(d) Compulsory as opposed to eonventioiial personal cowUlion, 
Status is used by some writers to signify a man’s personal 
legal condition, so far only as it is imposed upon him by the 
law without his own consent, as opposed to the condition 
which he has acquired for himself by agreement. The posi- 
tion of a slave is a matter of status, the position of a free 
servant is a matter of contract. Marriage creates a status in 
this sense, for although it is entered into by way of consent, 
it cannot be dissolved in tliat way, and the legal condition 
created by it is determined hy the law, and cannot be modified 
by the agreement of the parties. A business partnership, on 
the other hand, pertains to the law of contract, and not to 
that of status (2). ‘ 

7. The law of persons and the law of things. Certain of the 
Boman lawyers, for example Gains, divided the whole of the sub- 
stantive law into two parts, which they distinguished as jus quod ad 
personas pcriinei and jus quod ad res periinet, terms which are com- 
monly translated as the law of persons and the law of things. There 
has been much discussion as to the precise significance of this distinc- 
tion, and It is possible that it was based on no clear and consistent 
logical analysis at all. Any adequate investigation of the matter 
would here be out of place, but it is suggested that the true basis of the 
division is the distinction between personal and proprietary rights, 
between status and property. The jus quod ad res pertinet is the law 
■of property, the law of proprietary a-ighls ; the jus quod ad personas 
pertinet is the law of status, the law of personal rights, so far as such 
rights require separate consideration, instead of being dealt with in 
connexion with those portions of the law of property to which they 
are immediately related (m). 


§ 83. Bl^ts in re propria and Rights in re aliena. 

Rights may bo divided into two kinds, distinguished by 
the civilians as jura in re propria and jura in re aliena. The 
latter may also be conveniently termed encumirarsoea, if we 
use that term in its widest permissible sense (n). A right in 


(2) See Maine's Ancient Law, Oh. 6 ad fin. ; Markby’s Blemente of 
Law, § 178; Hunter’s Eoman Law, p. 138, Srd ed. 

(w) See Savigny, Syetem, § 69. 

(n) The Bomane termed them servitutes, but the English term servitude 
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re aliena or encumbrance is one which liniiis or ilcrogiiios 
Ii’om some more general right belonging to some other i)oraon 
in respect of the same subject-mnltor. All others are jura 
in rc propria. It freguontly hnpi)enB that a right voated in 
one person becomes subject or bubordinato to an aflveree 
right vested in another. It no longer posscasoa its full scope 
or normal compass, part of it being cut off to make room for 
the limiting and superior right which thus derogates from it. 
Thus the right of a landowner may bo subject to, and limited 
by, that of a tenant to the temporary use of the property; or 
to the right of a mortgagee to sell or take possession ; or to the 
right of a neighbouring landowner to the use of a way or other 
easement; or to the right of the vendor of land in respect of 
restrictive covenants entered into by the purchaser as to the 
use of it; for example, a( covenant not to build upon it. 

A light subject to an encumbrance may be conveniently 
designated adi servient, while the encumbrance which derogates 
from it may be contrasted as dominant. Those expressions 
are derived from, and conform to, Homan usage in tho matter 
of servitudes. The general and subordinate right was spoken 
of figuratively by the Homan lawyers as being in bondage to 
the special right which prevailed over nud derogated from it. 
The term servitus, thus derived, came lo denote tho superior 
right itself rather than the relation between it and tho other; 
just as obUejatio camo to denote the right of tho croditoi', 
rather than the bond of legal subjection undor which llio debtor 
lay (o). 

The terms jus in re propria and jus in re aliena wore devised 
by the commentators on the civil law, and are not to bo found 
in the original sources. Their significance is clear. The owner 
of a chattel has jus in re' propria — a right over his own pro- 
perty; the pledgee or other encumbrancer of it has jus in re 
aliena — a light over the property of someone else. 

There is nothing to prevent one encumbrance from being 
itself subject to another. Thus a tenant may sublet; that 


is used to include one class of jvra in ie aliena only, namely the sermtntes 
praedionim o£ Bioman law. 

(o) The owner of an encumbrance may bo termed the encumbrancer of 
the servient right or properly over which it exists. 
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is to say, he may grant a lease of his lease, and so confer upon 
the sub-lessee a jus in re aliena of which the immediate 
subject-matter is itself merely another right of the same 
quality. The right of the tenant in such a case is dominant 
with regard to that of the landowner, but servient with regard 
to that of the sub-lessee So the mortgagee of land may grant 
a mortgage of his mortgage; that is to say, he may create 
what is called a sub-mortgage. The mortgage will then be a 
dominant right in i aspect of the ownership of the land, but a 
servient right with respect to the sub-mortgage So the ease- 
ments appurtenant to land are leased or mortgaged along with 
it; and therefore, though themselves encumbrances, they are 
themselves encumbered. Such a series of rights, each limiting 
and derogating from the one before it, may in theory extend to 
any length. 

A right is not to be classed as encumbered or servient 
merely on account of its natural limits and restrictions. 
Otherwise all rights would fall within this category, since 
none of them are unlimited in their scope, all being restrained 
within definite boundaries by the conflicting interests and 
rights of other persons. All ownership of material things, for 
example, is limited by the maxim, sic uiere tuo ut alienum 
non laedas. Every man must so restrain himself in the use 
of his property, as not to infringe upon the property and 
rights of others. The law confers no property in stones 
suiBBciently absolute and imlimited to justify their owner in 
throwing them through his neighbour’s windows No land- 
owner may, by reason of ids ownership, inflict a nuisance 
upon the public or upon adjoining proprietors. But in these 
and all similar cases we are dealing merely with the normal and 
natural boundaries of the right, not with those exceptional 
and artificial restrictions which are due to the existence of 
jura in re aliena vested in other persons. A servient right is 
not merely a limited right, for ah are limited; it is a right 
so limited that its ordinary boundaries are infringed. It is a 
right which, owing to the influence of some other and superior 
right, is prevented from attaining its normal scope and 
dimensions. Until we have first settled the natural contents 
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and limits o£ a right, there can be no talk o£ other rights which 
quality and derogate from it. 

It is essential to an encumbrance that it should, in the 
technical language of our law, run with the right encumbered 
by it. ’In other words, the dominant and the servient rights 
are necessarily concurrent. By this it is meant that an 
encumbrance must follow the encumbered right into the 
hands of new owners, so that a change of ownership will not 
free the right from the burden imposed upon it. If this is not 
so — if the right is transferable free from the burden — others 
is no true encumbrance. For the burden is then merely 
personal to him who is subject to it, and does not in truth 
limit or derogate from the right itself. This right still exists 
in its full compass, since it can be transferred in its entirety 
to a new owner. For this reason an agreement to sell land 
vests an encumbrance or jus in re aUena in the purchaser; but 
an agreement to sell a chattel does not. The former agree- 
ment runs with the property, while the latter is non-oonourrent. 
So the fee simple of land may be encumbered by negative 
agreements, such as a covenant not to build; for, spealcing 
generally, such obligations will run with the land into the 
hands of successive owners. But positive covenants are 
merely personal to the covenantor, and derogate in no way 
from the fee simple vested in him, which he can convey to 
another free from any such burdens. \ 

Concurrence, however, may exist in difierent degrees; it 
may be more or less perfect or absolute. The encumbrance 
may run with the servient right into the hands of some of 
the successive owners and not into the hands of others. In^ 
particular, encumbrances may be concurrent either in law or | 
merely in equity. In the latter case the concurrence is 
imperfgct or partial, since it does not prevail against the kind 
of owner known in the lang^uage of the law as a purchaser 
for value without notice of the dominant right. Examples of 
encumbrances running with their servient rights at law are 
easements, leases, and legal mortgages. On the other hand, 
an agreement for a lease, an equitable mortgage, a restrictive 



272 The Kinus oe Legat. Uigiits. [§ 83 

covenant as to Hie use of land, and u trust, will run with 
' their respective servient rights in equity, but not at law. 

It must be carefully noted that the distinction between 
jnm in re propria and jura in re aliena is not confined to the 
.sphere of real rights or jura in rem. Personal, no less than 
real rights, may be oneumhrances of other rights. Personal, 
no loss than real rights, may be themselves encumbered. A 
I debtor, for example, may grant a security over tho book debts 
lowing to him in his business, or over his shares in a company, 
as well ns over his stock in trade. A life tenancy of money 
in the public funds is just as possible as a life tenancy of land. 
There can bo a lien over a man's share in a trust fund, as 
well as over a chattel belonging to him. The true test of an 
encumbrance is not whether the encumbrancer has n jus in 
rem available against all the world, but whether he has a 
right which will avail against subsequent owners of the 
encumbered property. 

The chief classes of encumbrances are four in number, namely. 
Leases, Servitudes, Securities, and Trusts. In a later chapiei- we 
shall consider these more at length, and in the meantime it is suffi- 
cient briefly to indicate their nature. 

1. A lease is the encumbrance of property vested in one man by a 
right to the possession and use of it vested in another. 

2. A servitude is a right to the limited use of a piece of land un- 
accompanied either by the ownership or by the possession of it ; for 
example, a right of way or a right to the passage of light or water 
across adjoining land. 

3. A security is an encumbran<» vested in a creditor over the pro- 
perty of his debtor, for the purpose of securing the recovery of the 
debt ; a right, for example, to retain possession of a chattel until the 
debt is paid. 

4. A trust is an encumbrance in whidr the ownership of property 
is limited by an equitable obligation to deal with it for the benefit of 
some one else. The owner of the encumbered property is the trustee ; 
the owner of the encumbrance is the benficiary. 

§ 89. Principal and Accessory Bl^ts. 

The relation between principal and accessory rights is the 
reverse of that just considered as existing between servient 
and dominant rights. For every right is capable of being 
aSacted to any extent by the existence of other rights; and 
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the influence thus exercised by one upon iinother is nl two 
kinds, being either Lidvorso or boiioAeifil. It is udvorso when 
one right is limited or qualiflod by nnothcr vested in a 
different owner. This is the case already dealt with by us. 
It is beneficial, on the other liand, when one right has added 
to it a supplementary right vested in the same owner. In 
this ease the right so augmented may be termed the •piinaipaL, 
while the one so appurtenant to it is the accessory right. Thus 
a security is accessory to the right secured; a servitude is 
accessory to the ownership of the land for whose benefit it 
exists; the rent and covenants of a lease are accessory to the 
landlord's ownership of the property; covenants for title in a 
conveyance are accessory to the estate conveyed; and a right 
of action is accessory to the right for whose enforcement it is 
provided. 

A real right may be accessory to a personal, as in the case 
of a debt secured by a mortgage of land. A ^personal right 
may be accessory to_ a real, as in the case of the covenants 
of a lease. A real right may be accessory to u real, as in 
the case of servitudes appm-tonant to land; and finally, a 
personal right may be accessory to a personal, ns in the case 
of a debt secured by a guarantee. 

A right which is dominant with rospeot to one right, is ofteai 
at the same time accessory with respect to another. It limits 
one right, and at the same time augments another. A typical 
example is a servitude over lend. The owner of Whitcaore 
has a right of way over the adjoining farm, Blackaora, to the 
highway. This right of way is dominant with respect to Black- 
acre, and accessory with respect to Whiteaorc; for the burden 
of it goes with Blackacre, and the benefit of it with Whiteacre. 
Blaokacre is accordingly called the servient, and Whiteacre 
the dominant tenement. So a mortgage is a dominant right 
with rospeot to the property subject to it, and an accessory 
right with respect to the debt secured by it. In like manner 
a landlord’s right to his rent is dominant with regard to the 
lease, but accessory with regard to the reversion. This double 
character, however, is not necessary or universal. A public 
right of way is an encumbrance of the land subject to it, but 

s-J- , 18 
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it is not accesBovy to any other land. So a lease is a dominant 
right which is not at the same time accessory to any principal. < 

§ SS, Legal and Equitable Rights. 

In a former chapter we considered the distinction between 
common law and equity. We saw that these two systems of 
law, administered respectively in the courts of common law 
and the Court of Chancery, were to a considerable extent 
discordant. One of the results of this discordance was the 
establishment of a distinction between two classes of rights, 
distinguishable as legal and equitable. Legal rights are those 
which were recognised by the courts of common law. Equit- 
able rights (otherwise called equities) are those which were 
recognised solely in the Court of Chancery. Notwithstanding 
the fusion of law and equity by the Judicature Act, 1873, this 
distinction still exists, and must be reckoned with as an 
inherent part of our legal system. That which would have been 
merely an equitable right before the Judicature Act is merely 
an equitable right still. 

Inasmuch as all rights, whether legal or equitable, now 
obtain legal recognition in all courts, it may be suggested 
that the distinction is now of no importance. This is not so, 
however, for in two respects at least, these two classes of rights 
differ in their practical effects. 

1. The methods of their creation and disposition are different. 
A legal mortgage of land must be created by deed, but an 
equitable mortgage may be created by a written agreement 
or by a mere deposit of title-deeds. A similar distinction 
exists between a legal and an equitable lease, a legal and an 
equitable servitude, a legal and an equitable charge on land, 
and so on. 

2. Equitable rights have a more precarious existence than 
legal rights. Where there are two inconsistent legal rights 
claimed adversely by different persons over the same thing, 
the first in time prevails. Qui prior est tempore ^oLior esi jure. 
A similar rule applies to the competition of two in^nSstent 
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equitable rights. But when a legal and au equitable right 
conflict, the legal will prevail over and destroy the equitable, 
even though subsequent to it in origin, provided that the 
owner of the legal right acquired it for value and without^ 
notice of the prior equity. As between a prior equitable mort- 
gage, for example, and a subsequent legal mortgage, preference 
will be given to the latter. The maxim is: Whei'e there 
are equal equities, the law -will prevail. This liability to 
destruction by conflict with a subsequent legal right is an 
. essential feature and a characteristic defect of all rights which 1 
'are merely equitable (p). 


SUMMARY. 


1 . 


II. Bights J 


III. Rights 


jj. , , f Perfect — enforceable by law. 

° ® I Imperfect — recognised by law, but not enforceable. 
The legal quality of rights against the state. ' i 

Positive — correlative to positive duties ond negative 
wrongs. 

(Negative — correlative to negative duties and positive 
wrongs. 

Beal— iu rflw or vn re — correlative to duties of intle- 
terminate incidence (all negative). 
Personal — in personam — correlative to duties of de- 
terminate incidence (almost all poei- 
tive). 

Jwra ad rem. 

Dominium end ohUgaiio, 

Proprietary — constituting a person’s estate or pro- 
IV. Rights ■ perty. 

Personal — constituting a person’s status or personal 
condition. 

Other uses of the term status. 

V. Rights 

{In re ahena — sermtus — encumbrance. 

The natural limits of rights, distinguished from encum- 
brances. 

The concurrence of the encumbrance and the right encum- 
bered. 


(p) In addition to the distinctions between different kinds of rights con- 
Bidered in thie chapter, there must be borne in mmd the important distinc- 
tion between Primary tuid Sanctioning Rights, but this has already been 
sufaoisQtly dsalft in tho chapter on the Adminietration of Jiistice. 
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Encumbrances either real or personal rights, 
1. Leases. 

™ , , 2. Servitudes. 

Classes of encumbrances ■{, r. 

3. Securities, 

4, Trusts. 


VI. Principal and Accessory Rights. 
Vn. Legal and Equitable Bights. 
Yin. Primary and Sanctioning Bights. 
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CHAPTER XII. 

OWNEBSHIP 

§ 86. The Definition of Ownership. 

OwNEUSHiP, in its most comprehensive signification, denotes 
the relation between a person and any right that is vested 
in him. That which a man owns is in all cases a right. 
When, as is often the case, wo speak of the ownership of a 
material object, this is merely a convenient figure of speech. 
To own a piece of land means in truth to own a particular 
kind of right in the land, namely, tho fee simple of it. 

Ownership, in this generic sense, extends to all classes of 
rights, whether proprietaiT- or personal, in rem or in poreonam, 
in re propria or in ie aliana I may own a debt, or a mort- 
gage, or a share in a company, or money in tho public funds, 
or a copyright, or a lease, or a right of way, or tho foe simple 
of land. Every right is owned; and nothing can be owned 
except a right. Every man is tho owner of tho lights which 
are his. 

Ownership, in its generic senso, as the relation in whioli a 
person stands to any right vested m him, is opposed to two 
other possible relations between a person and a right, It is 
opposed, in tho first place, to possession. This very difficult 
juridical conception will be considered by us in tho succeeding 
chapter. We shall see that the possessi on of a right (possesaio 
juris, Eechtsbesitg) is the de facto relation of continuing 
exercise and enjoyment, as opposed to tho de jure relation of 
ownership. A man may possess a right without owning it, as 
where the wrongful occupant of land makes use of a right of 
way or other easement appurtenant to it. Or ho may own a 
right without possessing it. Or finally, ownership and pos- 
session may be united, as, indeed, they usually are, the de jure 
and tho de facto relations being co-existent and coincident. 
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The- ownership of a right is, in the second place, opposed to 
the encumbrance of it. The owner of the right is he in whom 
the right itself is vested, while the encumbrancer of it is he 
in whom is vested, not the right itself, but some adverse, 
dominant, and limiting right in respect of it. A may be the 
owner of property, B the lessee of it, 0 the sub-lessee, D the 
first mortgagee, E the second mortgagee, and so on indefinitely. 
Legal nomenolatiire, however, does not supply separate names 
for every distinct kind of encumbrancer. There is no distinc- 
tive title, for example, by which we may distinguish from the 
owner of the property him who has an easement over it or the 
benefit of a covenant which runs with it. 

Although encumbrance is thus opposed to ownership, every 
encumbrancer is nevertheless himself the ovmer of the encum- 
brance. The mortgagee of the land is the owner of the 
mortgage. The leasee of the land is the owner of the lease. 
The mortgagee of the mortgage is the owner of the sub- 
mortgage. That is to say, he in whom an encumbrance is 
vested stands in a definite relaiaon, not merely to it, but also 
to the right encumbered by it. Considered in relation to the 
latter, he is an encumbrancer, but considered in relation to the 
former, he is himself an owner. 

Ownership is of various kinds, and the following distinctions 
are of sufficient importance and interest to deserve special 
examination ; 

1. Corporeal and Incorporeal Ownership. 

2. Sole Ownership and Co-ownership. 

3. Trust Ownership and Beneficial Ownership. 

4. Legal and Equitable Ownership. 

5. Vested and Contingent Ownership. 

§ 87. Corporeal and Incorporeal Ownership. 

Although the true subject-matter of ownership is in, all 
cases a tight, a very common form of speech enables us to 
speak of the ownership of material things. "We speak of 
owning, acquiring, or transferring, not rights in land or 
chattels, but the land or chattels themselves. That is to say, 
we identify by way of metonymy the right with the material 
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thing which is its object. This figure of speech is no less 
convenient than familiar. The concrete reference to the 
material object relieves us from the strain of abstract 
thought. Rights are dim abstractions, while material things 
are visible realities, and it is easier to think and speak of tho 
latter than of the former, even though the substitution is a 
mere figure of speech This device, moreover, is an aid to 
brevity, no less than to ease of comprehension. 

This figurative identification of a right with its object is, 
however, not always permissible. I may bo said to own the 
money in my hand, but as to that which is due to me, I own, 
not the money, but a right to it. In the one case I own the 
material coins; in the other the immaterial dobt or chose in 
action. So I own my land, but merely a right of way over 
tho land of my neighbour. If we look, therefore, no deeper 
than the mere usages of speech, it would seem as if the 
subject-matter of ownership were somotimes a material object 
and at other times a right. This, of course, would be a logical 
absurdity. Ownership may conceivably be in all cases a 
relation to a material object ; or it may in all cases be n relation 
to a right ; but it cannot he sometimes the ono and sometimes 
the other. So long as we remember that the ownership of a 
I material thing is nothing more than a figurative substitute for 
I the ownership of a particular kind of right in that thing, the 
. usage is ono of great convenience ; but so soon as we attempt 
to treat it as anything more than a figure of speech, it becomes 
a fertile source of confusion of brought. 

In what case, then, do we use this figure of speech? What 
is it that determines whether we do or do not identify a right 
with its object? How is the lino drawn between coi-poreal and 
incorporeal ownership ? The usage is to some extent arbitrary 
and uncertain. The application of figurative language is a 
matter not of logic but of variable practice and opinion. 
Speaking generally, however, we may say that the ownership 
of a material thing means the ownership of a jus in re ‘propna 
in respect of that thing. No man is said to own a piece of 
land or a chattel, if his right over it is merely an encumbrance 
of some more general right vested in some one else. The 



280 


Ownership. 


[§87 


owneraliip o£ a jus in re aliena is always incorporeal, oven 
though the object of that right k a coiporeal thing. I am not 
said to own a chattel, merely because I own a right to have it 
transfeiTed to me, or because I own a lien over it or a right 
to the temporary use of it. 

When, on the other hand, a right is not a mere encumbrance 
of another right — ^when it is a self-existent jus in re propria — \ 
it is identified with the material thing which is its subject-'’ 
matter. It is not difficult to perceive the origin and reason of 
this usage of speech. In its full and normal compass a jus in 
re propria over a material object is a' right to the entirety of 
the lawful uses of that object. It is a general right of use and 
disposal, all jura iiu re aliena being merely special and limited 
rights derogating from it in special respects. It is only this 
absolute and comprehensive right — this universum jus — that is 
identified with its object. For it is in some sense coincident 
with its object, and exhausts the juridical significance of it. 
It is the greatest right which can exist in respect of the thing, 
including all lesser rights within itself, and ho who owns it 
may therefore conveniently be said to own the thing itself. 

We have said that in its full and noimal compass corporeal 
oivnership is the ownership of a right to the entirety of the 
lawful uses of a corporeal thing. This compass, however, may 
be limited to any extent by the adverse influences of jura in re 
aliena vested in other persons. The right of the owner of a 
thing may be all but eaten up by the ‘dominant rights of 
lessees, mortgagees, and other encumbrancers. His owner- 
ship may be reduced to a mere name rather than a reality. 
Yet he none the leas remains the owner of the thing, while all 
the otheis own nothing more than rights over it. For he still 
owns that jus in re propria which, were aU encumbrancers 
removed from it, would straightway expand to its normal 
dimensions as the universum jus of general and permanent 
use. He, then, is the owner of a material object, whp owns 
a right to the general or residuary uses of it (a), after the 


(o) I’oUoclc, Juiispiudence, p 176, 2iid ed. . " Ownership may be 
doBcribed as the entirety of the powers of use and disposal allowed by 
law. . , , The owner of a thing is not necessarily the person who at a 
given time has the whole power of use and dieposal ; very often theie is no 
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deduction of all special and limited rights of use vc'st('d by 
way of encumbrance in other pomons (b). 

What, then, is the name of the right which wo thus 
identify, for convenience of speooh, with its material object? 
What shall we call the right which enables the owner of it to 
say that ho owns a piece of land or a chattel? Unfortunately 
for the lucidity of legal nomonclaturo, there is, unloBS we ore 
prepared to use the somewhat awkward Latin torur jits in re 
propria, no other name for it than owricrsliip itself. This is n 
use of the term which is quite different from that hitherto con- 
sidered by us. Ownership, as a' particular kind of right, must 
be clearly distinguished from ownership, as a particular kind of 
relation to rights of all descriptions. We cannot class together 
the right of ownership and the ownership of a right. This use 
of the term to denote a right is the natural outcome of the 
figurative use of it already considered. When we not only 
speak of the ownership of land, but interpret such language 
litetally, it is clear that ownership must be taken as the name 
of the right which the owner has in the land (o). 

§ 88, Corporeal and Inoorporeal Things. 

Closely connected with the distinction between corporeal 
and incorporeal ownership is that between corporeal and incor- 


Buch person. We muBt look £or the person having (iho rosiduo of all suoh 
power when we have accfannled for every doUohod aiul limilod portion of it i 
lond he will bo the owner oven it the immodialo power of control anil use Ih 
elsewhere.” 

(b) The figurative identification of a right with its object is not abso- 
inlely limited to the case of molerial things, though this is by far the most 
important instance. Similar reasons of convenience of apooch and ooso of 
thought lead to a similar melouymy in other caeos, when the objoot of a 
jus in Tf propria has a recognised name. We moak, for oxomple, of the 
ownership of a trade-mark, or of that of the geoclwill of a business ; moan- 
ing thereby the ownership of a jus in re propria in respect of these things. 

(c) A similar explanation of the distinction between corporeal and incor- 
poreal ownership is given by the following writers : — 

Windsolieid, I. sect. 42 : "A vo^ common form of speech . . . sub- 
stitutes for the right of ownership (Bigentliumsrcoht) tho thing in respect of 
which it exists." 

Baudry-Lacantinerio, Des Bions, sect. 9 ; " This confusion finds its 
excuse, if not its justification, in tho consideration that tho right of owner- 
ship, being the most complete right which can exist in respect of a thing, 
since it is absolute and exclusive, is identified with the thing itself." 

Bnins. Das lleclit des Besitzes, p. 477. 

Girard, Droit Eomain, p, 244, 2nd ed. 
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poreal things. Tbe tetm -Lhing (res, chose, Saehe) is used in 
three dfsliiiot senses by legal writers: — 

1. In its first and simplest applioation it means merely a 
material objeot, regarded as the subject-matter of a right (d). 
According to this use, some rights are rights to or over things, 
and some are not. The owner of a house owns a thing; the 
owner of a patent does not. 

2. In a second and, wider sense the term thing includes 
every suyeot-matter of a right, whether a material object or 
not. In this signification every right is a right in or to some 
thing. A man’s life, reputation, health, and liberty are things 
in law, no less than are his land and chattels (e). Things in 
this sense are either material or immaterial, but the distinction 
thus indicated must not be confounded with that now to be 
explained between things corporeal and incorporeal. 

3. In a third and last application the term thin g nmans 
whatever a man owns as part of his estate or property. It is 
any subject-matter of ownership within the sphere of pro- 
prietary or valuable rights. Now we have already seen that 
according to the ouiTcnt usage of figurative speech ownership 
is sometimes that of a material object and sometimes that of 
a right. Things, therefore, as the objects of ownership, are of 
two kinds also. A corporeal thing (res oorporalis) is the 
subject-matter of corporeal ownership ; that is to say, a 
material object. An incorporeal thing (res incorpomlis) is the 
subject-matter of incorporeal ownership ; that is to say, it is 
any proprietary right except that right of full dominion over 
a material object which, as already explained, is figuratively 
identified with the object itself. If I own a field and a right 
' of way over another, my field is a res oorporalis and my right 

of way is a res mcorporalis. If I own a pound in my pocket 
and a right to receive another from my debtor, the first pound 
is a thing corporeal, and the right to receive the second is a 
thing incorporeal; it is that variety of the latter, which is 
called, in the technical language of English law, a chose in 


(d) Austin, p. 3SS Geiman Civil Code, sect. 90 : Sschon im Sinne des 
Gesatzas sind nur kdrperliche GegenstSnds. 

(e) yide supra, § 73. 
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aotion or thing in action; while the pound iu uiy poclcot if) n 
chose or thing in possession (/). 

It is clear that U litoi’Ciliy interpreted, this distinction is 
illogical and absurd. We cannot treat in this way rights and 
the objects of rights as two species of one genus. TC wo use 
the term thing in each case to mean a right, then the right of 
an owner of land is just as incorporeal as is that of his tenant. 
On the other hand, if the teim is to be taken in each case to 
mean the object of a right, then the object of the tenant’s right 
is just as corporeal as is that of his landlord. The distinction 
between corporeal and incorporeal things is based on the same 
figure of speech as is that between corporeal and incorporenl 
ownership. Both distinctions become intelligible, so soon as 
we recognise the metonymy involved in the substitution of 
the subject-matter of a right for the right itself (g). 

§ 89. Sole Ownership and Co-Ownership. 

As a general rule a right is owned by one person only at a 
time, but duplicate ownership is perfectly possible. Two or 
more persona may at the same time have the sumo right vested 
in them. This may happen in several distinct ways, but the 
simplest and most obvious ease is that of co-ownorship. Pnart- 
ners, for example, are oo-ownors of the chattels which con- 
stitute their stock in trade, of tlio lease of tl>p prcniisoB on 
which their business is conducted, and of the debts owing to 
them by their customers. It is not correct to say that iv rigid, 
owned by co-owners is divided between them, each of them 
owning a separate part. The right is an undivided unity, 
which is vested at the same time in more than ono person. 
If two partners have at their bank a credit balance of £1 ,000, 


(/) This use of the term thing (res) and the distinction between rea ear- 
pm aha and rea incotporalts are derived from Boman Low. Just, Inst. 
H. 3 : — Quaedam praeterea rea oorporales sunt, quaedom inoorporaies. Cor- 
poiales eae sunt, quae sui natura tsngi possunt : valnli fnndns, homo, 
vestis, aurum, argentum, et denique aliae res iimnmerabiles. Incorporales 
autem suiit, quae tangi non possunt. Qualia sunt ea, quae in jure con- 
sistunt : sioul hereditos, usufructus, obhgationes quoqno modo oontractae. 

(?) The some explanation is anphcable to the distinction between cor- 
poreal and moorporeal property. A person’s property consists somoiimes of 
material objeots and sometimes of rights. As to the dilferenl uses of the 
term property, see infra, oh, xx. 
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there is one debt ol £1,000 owing by the bank to both o£ them 
at once, not two separata debts of £500 due to each of them 
individually. Each partner is entitled to the whole sum, just 
as each would owe to the bank the whole of the firm’s ovei- 
di'aft. The several ownership of a part is a different thing from 
the co-ownership of the whole. So soon as each of two co- 
owners begins to own a part of the right instead of the whole 
of it, the oo-ownerahip has been dissolved into sole ownership 
by the process known as partition. Co-ownership involves the 
undivided integrity of the right owned. 

Oo-ownership, like all other forms of duplicate ownership, 
is possible only so far ns the law makes provision for har- 
monising in some way the conflicting claims of the different 
owners inter ae. In the case of co-ownors the title of tho one 
is rendered consistent with that of the other by the existence 
of reciprocal obligations of restricted use and enjoyment. 

Co-ownership may assume different forms by virtue of the 
different incidents attached to it by law. Its two chief kinds 
in English law are distinguished as ownership in common and 
joint ownership. The most important difference between these 
relates to the effect of the death of one of the co-owners. In 
ownership in common the right of a dead man descends to his 
successor's like any other inheritable right. But on the death 
of one of two joint owners his ownership dies with him, and 
the suxwivor becomes the sole owner by vii'tue of his right of 
survivorship or jus accrescendi. 

§ 90. Trust and Beneficial Ownership. 

A trast is a very important and curious instance of duplicate 
owgership. Trust property is that which is owned by two 
persons at the same time, the relation between the two owners 
being such that one of them is under an obligation to use his 
ownership for the benefit of the other. The former is called 
the trustee, and his ownership is trust-ownership; the latter 
is called the beneficiary, and his is beneficial ownership (h). 


(h) He who owns property for Ms own use and benefit, without tho inter- 
vention ot any truatee, may be termed the direct owner of it, ae opposed to 
a mere trustee on the one hand, and to a beneficial owner ot beneficiary 
on the other. Thus if A. owns land, and makes a declaration of trust in 
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The trustee is destitute of any right of beneficial enjoyment 
of the trust property. His ovvnoiship, therefore, is ii matter of 
form rather than of substance, and nominal rather than real. 
If we have regard to the essence of the matter rather than 
to the form of it, a trustee is not an owner at all, but a mere 
agent, upon whom the law has conferred the power and 
imposed the duty of administering the property of another 
person. In legal theory, however, he is not a more agent but 
an owner. He is a person to whom the property of some one 
else is fictitiously attributed by the law, to the extent that 
the rights and powers thus vested in a nominal owner shall be 
used by him on behalf of the real owner. As between trustee 
and beneficiary, the law recognises the truth of the matter; 
as between these two, the property belongs to the latter and 
not to the former. But as between the trustee and third 
persons, the fiction prevails. The trustee is clothed with the 
rights of his beneficiary, and is so enabled to personate or 
represent him in dealings with the world at large. 

The purpose of trusteeship is to protect the rights and 
interests of persons who for any reason aro unable effectively 
to protect them for themselves. The law vests those rights 
and interests for safe custody, as it were, in some other person 
who is capable of guarding them and dealing with thorn, and 
who is placed under a legal obligation to use them for the 
benefit of him to whom they in truth belong. The chiof classes 
of persons in whose behalf the protection of trusteeship is 
oaUed for are four in number. In the firat place, property 
may belong to persons who are not yet bom ; and in order that 
it may be adequately safeguarded and administered, it is 
commonly vested in the meantime in trustees, who hold and 
deal with it on account of its unborn owners. In the second 
place, similar protection is required for the property of those 
who lie under some incapacity in respect of the administration 
of it, such as infancy, lunacy, or absence. Thirdly, it is 


favonr of B., the diiect ownership of A. is thereby changed into trust- 
ownership, and a correlative beneficial ownership is acquired by B. If A 
then conveys the land to B., the ownership of B. ceases to be merely 
beneficial, and becomes direct. 
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expedient that property in whioh large numbers ol persons are 
interested in common should be vested in trustees. The com- 
plexities and difficulties which arise from co-ownership become 
so great, so soon as the number of co-owners ceases to be 
small, that it is essential to avoid them; and one of the most 
effective devices for this purpose is that scheme of duplicate 
ownership whioh we term a teust fourthly, when persons 
have conflicting interests in the same property (for example, 
an owner and an encumbrancer, or different kinds of encum- 
brancers) it is often advisable that the property should be 
vested in trustees, whose power and duty it is to safeguard 
the interests of each of those persons against the conflicting 
claims of the others. 

A trust is to be distinguished from two other relations 
which resemble it. It is to be distinguished, in the first place, 
from a mere eontraotuol obligation to deal with one’s property 
on behalf of some one else. A trust is more than an obligation 
to use one’s property for the benefit of another; it is an 
obligation to use it for the benefit of another in whom it is 
already concurrently vested. The beneficiary has more than 
a mere personal right against his trustee to the performance 
of the obligations of the trust. He is himself an owner of the 
trust property. That whioh the trustee owns the beneficiary 
owns also. If the latter owned nothing save the personal 
obligation between the trustee and himself, there would be no 
trust at all. Thus if a husband gratuitously covenants with 
his wife to settle certain property upon her, he remains the 
sole owner of it, until he has actually transferred it in fulfil- 
ment of his contract; and in the meantime the wife owns 
nothing save the contractual obligation created by the 
covenant. There is therefore no trust. If, on the other hand, 
the husband declares himself a trustee of the property for his 
wife, the effect is very different. Here also he is under a per- 
sonal obligation to transfer the property to her, but this is not 
fdl. The beneficial ownership of the property passes to the 
wife forthwith, yet the ownership of the husband is not 
destroyed. It is merely transformed into a trust-ownership 
consistent with the concurrent beneficial title of his wife. 
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In lihe second place, a Irast is lo bo distil iftiiisliod from the 
relation in which an agent stands towards the property which 
he administers on behalf o£ his pnneipal. Tn substance, 
indeed, as already indicated, these two relations aro identical, 
but in form and in legal theory they ar-e essoutially different. 
In agency the property is vested solely in the poison on whose 
behalf the agent acts, but in trusteeship it is vested in the 
trustee himself, no less than in the beneficiary. A trustee is 
an agent for the administration of property, who is at the 
same time the nominal owner of the property so administered 
by him. 

A trust is created by any act or event which separates the trust- 
ownership of any property from the beneficial ownership of it, and 
vests them in different persons. Thus the direct owner of property 
may declare himself a trustee for some one else, who thereupon 
becomes the beneficial owner ; or the direct owner may transfer the 
property to some one else, to hold it in trust for a third. Conversely, 
a trust is destroyed by any act or event which reunites in the same 
hands the two forms of ownership which have become thus separated. 
The trustee, for example, may transfer the property to the beneficiary, 
who then becomes the direct owner ; or the beneficiary may transfer it 
to his trustee, with the like result. 

Trust-ownership and beneficial ownership are independent of each 
other in their destination and disposition. Either of them may be 
transferred, while the otlier remains unaffected. The trustee may 
assign to another, who thereupon becomes a trustee in his stead, while 
the beneficiary remains the same; or the beneficiary may assign to 
another, while tho truet-ownership remains where it wae, In like 
manner, either kind of ownerehip may be independently encumbered. ll 
The trustee may, in pursuance of the powers of the trust, lease or 
mortgage the property without the concurrence of the beneficiary ; 
and the beneficiary may deal in the same way with his beneficial 
ownership independently of 'the trustee. 

Whenever the beneficial ownership has been encumbered, either by 
the creator of the trust or by the beneficial owner himself, the trustee 
holds the property not only on behalf of the beneficial owner but also 
on behalf of the beneficial enoumbranoers. That is to say, the rela- 
tion of trusteeship exists between the trustee and all persons 
beneficially interested in the property, either as owners or encum- 
brancers. Thus if property is transferred to A., in trust for B. for 
life, with remainder to 0., A. is a trustee not merely for C., the 
beneficial owner, but also for B., the beneficial encumbrancer. Both 
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ai'<) beneficiaries of the trust, and between the trustee and each of 
them there exists the bond of a trnst-obligation (i). 


§ 91. Legal and Equitable Ownevshlp. 

Closely oormeeted but not identical -with the distinction 
between trust and beneficial ownership, is that between legal 
and equitable ownership. One person may be the legal and 
another the equitable owner of the same thing at the same 
time. Legal ownership is that which has its origin in the rules 
of the common law. while equitable ownership is that which 
proceeds from rules of equity divergent from the common law. 
The courts of common law refused to recognise equitable 
ownership, and denied that the equitable owner was an owner 
at all. The Court of Chancery adopted a very different ■ 
attitude. Here the legal owner was recognised no less than 
the equitable^ but the former was treated as a trustee for the 
latter. Chancery vindicated the prior claims of equity, not by 
denying the existence of the legal owner, but by taking from 
him by means of a trust the beneficial enjoyment of his 
property. The fusion of law and equity effected by the Judica- 
ture Act, 1873, has not abolished this distinction; it has 
simply extended the doctrines of the Chancery to the courts of 
common law, and as equitable ownership did not extinguish 
or exclude legal ownership in Chancei^, it does not do so now. 

The distinction between legal and equitable ownership is 
not identical with that mentioned in a previous chapter as 
existing between legal and equitable rights. These two forms 
of ownergjjjp would still exist even if all rights were legaj. 
The a^tablbt ownership of a legal right is a difierent thing 
from the ownership of an equitable right. Law and equity are^ 
discordant not merely as to the existence of rights, but also, 
as to the ownership of the righ ts which they both recognise. | 
When a debli is verbally assigned by A. to B., A. remains the 
legal owner of it none the less, but B. becomes the equitable 
owner of it. , But there are not for that reason two debts. 

(i) On the nature of trusts see Law Quarterly Eeview, vol. 28, p. 290 
(The Place of Trust in Juiisprudenoe, by W. Q-. Hart). 
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There is only one as before, though it has now two owners. 
So if A., the legal owner of a share in a company, makes a 
declai'ation of trust in favour of B., B. becomes forthwith the 
equitable owner of the share; but it is the same share as 
before, and not another. The thing which he thus equitably 
owns is a legal right, which is at the same time legally owned 
by A. Similarly the ownership of an equitable mortgage is a 
diSerent thing from the equitable ownership of a legal 
mortgage. 

Nor is the distinction between legal and equitable ownership 
merely equivalent to that between trust and beneficial owner- 
ship. It is trjjo that, whenever the legal estate is in one man 
and the equitable estate in another, there is a trust. A legal 
owner is always a trustee for the equitable owner, if there is 
one. But an equitable owner may himself be merely a trustee 
for another pei’son. A man may settle upon trust his equitablo 
interest in a trust fund, -or his equitable estate in his mortgaged 
land. In such a case neither trustee nor beneficiary will have 
anything! more than equitable ownership. 

If an equitable owner can be a trustee, can a legal owner be 
a beneficiaiy? As the law now stands, ho cannot. But this is 
a mere accident of historical development, duo to the fact that 
tho courts of common law refused to recognise trusts at all. 
There is no more theoretical difficulty in allowing that a trustee 
and his beneficiary may both be legal owners, than in allowing 
ithat they may both be equitable owners Had the courts of 
common law worked out a doctrine of tnists for themselves 
this twofold legal ownership would have actually existed. 

The practical importance of the distinction between legal 
and equitable ownership is the same as that already indicated 
as pertaining to the distinction, between legal and equitable 
rights (fc). 


§ 92. Vested and Contingent Owneishlp. 

Ownership is either vested or contingent. It is vested when 
the owner’s title is already perfect; it is contingent when his 
title is as yet imperfect, but is capable of becoming perfect on 


S.J. 


(ft) Vide supra, § 85. 
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the fulfilment of some eondition. In the former ease he owns 
the right absolutely; in the latter he owns it merely condi- 
tionally. In the former case the investitive fact from which 
he derives the right is complete in all its parts; in the latter 
it is incomplete, by reason of the absence of some necessary 
element, which is nevertheless capable of being supplied in 
the future. In the meantime, therefore, hie ownership is con- 
tingent, and it will not become vested until the necessary 
condition is fulfilled. A testator, for example, may leave pro- 
perty to hie wife for her life, and on her death to A., if he is 
then alive, but if A. is then dead, to B. A, and B. are both 
owners of the property in question, but their ownership is 
merely contingent. That of A. is conditional on his surviving 
the testator’s widow; while that of B. is conditional on the 
death of A. in the widow’s lifetime. 

The contingent ownership of a right does not necessarily 
involve its contingent existence. It need not be a contingent 
right, because it is contingently owned. Shares and other 
ohoses in action may have an absolute existence, though the 
ownership of them may be contingently and alternatively in 
A. and B. Money in a bank may be certainly owing to some 
one, though it may depend on a condition, whether it is owing 
to 0. or D. On the other hand, it may be that the right is 
contingent in respect of its existence, no less than in respect 
of its ownership. This is so whenever there is no alternative 
owner, and when, therefore, the right will belong to no one 
unless it becomes vested in the contingent owner by the fulfil- 
ment of the condition. 

It is to be noticed that the contingent ownership of a right 
is something more than a simple chance or possibility of 
becoming the owner of it. It is more than a mere spes aoquiai- 
tionis. I have no contingent ownership of a piece of land 
merely because I may buy it, if I so wish; or because perod- 
venture its owner may leave it to me by hie will. Contingent 
ownership is based not upon the mere possibility of future 
acquisition, but upon the present existence of an inchoate or 
incomplete title. 

The conditions on which contingent ownership depends are 
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termed conditions pi'ecedeni to distinguish, them from another 
kind known as conditions aubsequenL A condition precedent 
is one by the fulfilment of which an inchoate title is completed ; 
a condition subsequent is one on the fulfilment of which a title 
already completed is extinguished, In the former case I 
acquire absolutely what I have already acquired conditionally. 
In the latter case I lose absolutely what I have already lost 
conditionally. A condition precedent involves an inchoate or 
incomplete investitive fact; a condition subsequent involves 
an incomplete or inchoate divestitive fact (Z). He who owns 
property subject to a power of sale or power of appointment 
vested in some one else, owns it subject to a condition sub- 
sequent. His title is complete, but there is already in exist- 
ence an incomplete divestitive fact, which may one day 
complete itself and cut short his ownership. 

It is to be noticed that ownership subject to a condition 
subsequent is not contingent but vested. The condition is 
attaghed not to the commencement of vested ownership, but 
to the oontinuapce of it. Contingent ownership is that which 
is not yet vested, but may become so in the future; while 
ownership subject to a condition subsequent is already vested, 
but may be divested and destroyed in the future. In other 
words, ownership subject to a condition subsequent is not con- 
tingent but determinable. It is ownership already vested, but 
liable to premature determination by the completion of a 
divestitive fact which is droady present in part. 

It is clear that two persons may be contingent owners of 
the eight at the same time. The ownership of each is 
alternative to that of the other. The ownership of one is 
destined to become vested, while that of the other is appointed 
to destruction. Similarly, the vested ownership of one man 
may co-exist with the contingent ownership of ancther. For 
the event which in the future will vest the right in the one, will 
at the same time divest it from the other. Thus a testator 
may leave property to his wife, with a provision that if she 
marries again, she shall forfeit it in favour of his children. 
His widow will have the vested ownership of tho property, 


(!) On mvBstitive and diveatitive facts, see chapter xvi , § 120 


292 


OwNEUsnip. 


[§93 

and his children the contingent ownership at the same time. 
Her marriage is a condition subsequent in respect of her own 
vested ownership, and a condition precedent in respect of the 
contingent ownership of the children (m). 


SUMMARY. 


Ownership — ^tlie relation between a person and a right vested in him. 

three beneficial relations between persons and 
Encumbrance eights. 

The kinds of Ownership. 

1. Corporeal and incorporeal. 

The ownership of things and that of rights. 

The ownership of rights and the right of ownership. 

Hes cnrporalea and res incorporalea. 

Difierent uses of the term rea or thing. 

(a) A material object. 

(b) The object of a right. 

Material and immaterial things. 

(c) The object of ownership. 

Corporeal and incorxmreal things. 

2. Sole ownership and co-ownership. 

Joint ownerslilp and ownership in common. 

3. Trust and beneficial ownership. 

The nature of trusts. 

The purposes of trusts. 

4. Legal and equitable ownership. 

5. Vested and contingent ownership. 

Conditions precedent and subsequent. 

Contingent and determinable ownership. 


(m) On vested and contingent owuershm, see Windscheid, X. sects. 86 — 
95; Dernburg, Fandekten, I, 82. 105 — '112; Austin, Lecture 68. 
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CHAPTER XIII. 

POSSESSION. 

§ 98. Introduction. 

In the whole range of legal theory there is no conception 
more difficult than that of possession. The Roman lawyers 
brought their usual acumen to the analysis of it, and since 
their day the problem has formed the subject of a voluminous 
literature, while it still continues to tax the ingenuity of 
jurists. Nor is the question one of more curiosity or scientific 
interest, for its practical importance is not less than its diffi- 
culty. The legal consequences which flow from the acquisition 
and loss of possession are many and serious. Possession, for 
example, is evidence of ownorehip ; the possessor of a thing is 
presumed to be the owner of it, and may put all other 
claimants to proof of their title. Long possession is a sufficient 
title even to property which originally belonged to another. 
The transfer of possession is ono of the chief methods of trans- 
ferring ownership. The first possession of a thing which as 
yet belongs to no one is a good title of right. Even in respect 
of property already owned, the wrongful possession of it is a 
good title for the wrongdoer, as against all the world except 
the true owner. Possession is of such efficacy, also, that a 
possessor may_iu many cases confer a good title on another, 
even though he has none himself; as when I obtain a banfjpote 
from a thief, or goods from a jfactor who disposes of them in 
fraud of his principal. These are some, though only some, of 
the results which the law attributes to possession, rightful or 
wrongful. They arc sufficient to show the importance of this 
conception, and the necessity of an adequate analysis of its 
essential nature. 
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§ 6$. Possession in Fact and in Law. 

It is necessary to bear in mind from the outset the dis- 
tinction. between possession in fact and possession in law. We 
have to remember the possibility of more or less serious 
divergences between legal principles and the truth of things, 
Not everything which is recognised as possession by the law 
need be such in truth and in fact. And conversely the law, 
by reasons good or bad, may be moved to exclude from the 
limits of the conception facts which rightly fall within them. 
There are three possible cases in this respect. First, posses- 
sion may and usually does exist both in fact and in law. The 
law recognises as possession all that is such in fact, and 
nothing that is not such in fact, unless there is some special 
reason to the contrary. Secondly, possession may exist in 
fact but not in law. Thus the possession by a servant of his 
master’s property is for some purposes not recognised as such 
by the law, and ha is then said to have detention or custody 
rather than possession. Thirdly, possession may exist in law 
but not in fact; that is to say, for some special reason the law 
attributes the advantages and results of possession to some 
one who as a matter of fact does not possess. The possession 
thus fictitiously attributed to him is by English lawyers termed 
constructive. The Eoman lawyers distinguished possession in 
fact as possessio naturalis, and possession in law as possesaio 
civilia (a). 

In consequence of this divergence, partly intentional and 
avowed, partly accidental and unavowed, between the law and 
the fact of possession, it is impossible that any abstract theory 
should completely harmonise with the detailed rules to be 
found in any concrete body of law. Such harmony would be 
possible only in a legal system which had devdoped with 
absolute logical rigour, undisturbed by historical accidents, and 
unaffected by any of those special .considerations which in all 


(a) f osaeBsion in law is aomeiimea uaed in a naiiow aenae to denote 
poBBaBaion which ia auoU in law only and not both in law and in fact— that 
u to aay, to denote oonatruotive posseasion (powesrio fiotitia). In the wider 
Benae it denotea all poBaeaaion which ia recogniaed by the law, whirther it 
dosB or does not at the aama time exist in fact. 
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parts of the law prevent the inflexible and consistent recogni- 
tion of general principles. 

It follows fi‘om this discordance between law and fact, that 
a complete theory of possession falls into two parts ; first an 
analysis of the conception itself, and secondly an exposition of 
the manner in which it is recognised and applied in the actual 
legal system. It is with the first of those matters that we are 
here alone concerned. 

It is to be noticed that there are not two ideas of possession 
— a legal and a natural. Were this so, we could dispense 
altogether with the discussion of possession in fact. There is 
only one idea, to which the actual rules of law do more or less 
imperfectly conform. There is no conception which will 
include all that amounts to possession in law, and will include 
nothing else, and it is impossible to frame any definition 
from which the concrete law of possession can be logically 
deduced. Our task is merely to search for the idea which 
underlies this body of rules, and of which they are the imper- 
fect and partial expression and application. 

The complexities of the Ihglish law are increased by the curious 
ciicumstance that two distinct kinds of legal possession are recog- 
nised in that system. These are distinguished as seisin and 
possession. To a considerable extent they are governed by different 
rules and have different effects. I may have seisin of a piece of land 
but not possession of it, or possession but not seisin, or both at once ; 
and in aU those cases I may or may not at the same time have posses- 
sion in fact. The doctrine of seisin is limited to land ; it is one of 
the Quxiosities of that most curious of the products of the human 
intellect, the English law of real property. The doctrine of poeses- 
aon, on tho other hand, is common, with certain variations, to land 
an d cha ttels. The divergence between these two forms of possession 
in law is a matter of legal history, not of legal theory. 

Extraordinary importance was until a comparatively recent period 
attributed by our law to the acquisition and retention of seisin by 
the owner of land. Without seisin his right was a mere shadow of 
ownership, rather than the full reality of it. For many purposes a 
man had only what he possessed — and the form of his possession must 
be that which amounted to seisin. A dispossessed ownor was deprived 
of his most effective remedies; he could neither alienate his es^te, 
nor leave it by his will; neither did his heirs inherit it after him. 
The tendency of moddm law is to eliminate the whole doctrine of 
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seisin, as an archaic survival of an earlier jjrocess of thought, and 
to recognise a single form of legal possession (B). 


§ 95. Corpoveal and Inoovpo)i>eaI Possession. 

We have seen in a former chapter that ownership ia of two 
kinds, being either corporeal or incorporeal, A similar dis- 
tinction is to be drawn in the case of possession. Corporeal 
possession is the possession of a material object — a house, n 
farm, a piece of money. Incorporeal possession is the posses- 
sion of anything other than a material object— for example, a 
way over another man’s land, the access of light to the windows 
of a house, a title of rank, an office of profit, and such like. 
All these things may be possessed as well as owned. The 
possessor may or may not be the owner of them, and the 
owner of them may or may not be in possession of them. 
They may have no owner at all, having no existence de jure 
and yet they may be possessed and enjoyed do facto. 

Corporeal possession is termed in Eonmu law poaeeasio oor- 
poria. Ineorporoal possession is distinguished as posaoaaio 
juris, the possession of a right, just as incorporeal ownership 
is the ownership of a right. The Goniinns dislingnisb in like 
fashion between SachenbosUs, the possession of a material 
thing, and Beclitsbesita, the poasossion of a right. The signi- 
ficance of this nomenclature and the nature of the distinction 
indicated by it will be considered by us later. 

It is a question much debated whether incorporeal posses- 
sion is in reality true possession at all. Some are of opinion 
that all genuine possession is coipoieal, and that the other is 
related to it by way of analogy merely. They maintain that 
there is no single generic conception which includes posaeasio 
corporie and poaaeaaio juris as its two specific forms. The 
Eoman lawyers speak with hesitation and even inconsistency 
on the point. They sometimes include both forms under the 
title of poaseasio, while at other times they are careful to 


(b) See, os to the idea o£ eeiain aud the consequences attributed to its 
presence or absence, a senes of interesting articles by Maitland in the 
L. Q. B., I. 324, H. 481, IV. 94, 28fi. See also Liglitwood, Possession of 
Lond, pp, 4 — 8. 
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qualify inoorporoal jiuasoBsion as quasi possessio — somotliing 
\vliioli is not tnio possession, but is analogous to it. Tlie 
(question is one of no little difficulty, but tlie opinion here 
accepted is that the two foians do in tnith belong to a single 
genus. The true idea of possession is wider than that of cor- 
poreal posao.ssion, just as the true idea of of ownership is wider 
than that of corporeal ownership. The possession of a right 
of way is gcnerioally identical with the possession of the land 
itself, thougli specifically different from it. 

This being so, the strictly logical order of exposition 
involves the analysis, in the first place, of the generic concep- 
tion, in its full compass, followed by an explanation of the 
differentia, which distinguishes posseasio oorporis from posaeasio 
jin is. We shall, however, adopt a different course, confining 
our attention in the first place to poasoasio corpoiis, and pro- 
ceeding thereafter to the analysis of possesaio jzme and to the 
exposition of the generic idea which comprises both of them. 
This course is advisable for two reasons. In the first place, 
the matter is of such difficulty that it is easier to proceed from 
the specific idea to tho generic, than conversely. And in the 
second place, tho conception of corporeal posBcsBion is so much 
more iiiipoi'tant than that of incoiqioroal, that it is permissible 
to treat tho latter simply as a supplement to tho former, 
rather than as co-ordinate with it 


§ 96, Corporeal Possession. 

Corporeal possession is clearly some form of continuing 
relation between a person and a material object. It is equally 
clear that it is a rclation_of fact and not one of right. II may 
be, and commonly is, a title of right; but it is not a right 
itself. A man may possess a thing in defiance of the law, no 
less than in accordance with it. Nor is this in any way incon- 
sistent with the proposition, already considered by us, that 
possession may be such either in law or in fact. A thief has 
possession in law, although he has acquired it conti’ary to law. 
The law condemns his possession as wrongful, but at the same 
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time rsoognises that it exists, and attributes to it most, if not 
all, of the ordinal^ iconsequenoes of possession (c). 

What, then, is the exact nature of that continuing de facto 
relation between a person and a thing, which is Imown as 
possession? The answer is apparently this; The possession of 
a material object is the oontinuing exercise of a claim to the 
exclusive USB of it. It involves, therefore, two distinct 
elements, one of which is mental or subjective, the other 
physical or objective. The one consists in the intention of the 
possessor with respect to the thing possessed, while the other 
consists in the external facts in which this intention has 
realised, embodied, or fulfilled itself. These two constituent 
elements of possession were distinguished by the Homan 
lawyers as animus and a/orpua, and the expressions are con- 
veniently retained by modern writers. The subjective element 
is called more particularly the animt/s possidendi, animus sibi 
habendi, or animus domini. 

Apisoimur possessionem, so runs a celebrated sentence of 
the Roman lawyer Paul (d), corpore et animo, negue per se 
animo ant per se corpore. Neither of those is sufficient by 
itself. Possession begins only with their union, and lasts only 
until one or other of them disappears. No claim or animus, 
however strenuous or however rightful, will enable a man to 
acquire or retain possession, unless it is effectually realised or 
exercised in fact. No mere intent to appropriate a thing will 
amount to the possession of it. Conversely, the corpus 
without the animus is equally ineffective. No mere physical 
relation of person to thing has any significance in this respect, 
unless it is the outward form in which the needful animus or 
intent has fulfilled and realised itself. A man does not possess 
a field because he is walking about in it, unless he has the 
intent to exclude other persons from the use of it. I may be 
alone in a room with money that does not belong to me lying 
ready to my hand on the table. I have absolute physical 


(«) PoMeasio ia the de facto ralaljou between tbe poasessor and the thing 
pgssgB^ed." Tiii poaseaaioms ia the light (if any) of which poaaeaaion is 
the spTiroe or title. Jus posaidendt is the right (if any) which a man has to 
acquire or to retain possession. 

(4) D. 41. 2. 8. 1. 
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power ovor Uiis nionoy; 1 can. iako il away with me if I 
please; but I have no possession of it, ton I have no such 
purpose with respect to it. 

§ 97. The Animus Possldendi. 

We shall consider separately these two oloments in the con- 
ception. And first of the aniinuB posBtdendi. The intent 
necessary to constitute possession is the intent to appropriate 
to oneself the exclusive use of the thing possessed. It is an 
exclusive claim to a material object. It is a purpose of using 
the thing oneself and of excluding the interference of other 
persons. As to this necessary mental attitude of the possessor 
there are the followmg observations to be made. 

1. The aninjiM sibi habendi is not necessarily a claim o£ 
right. It may be consciously wrongful. The thief has a pos- 
session no less real than that of a true owner. The possessor 
of a thing is not he who has, or believes that he has, a right 
to it, but he who intends to act as if he had such a right. To 
possession in good faith the law may and does allow special 
benefits which arc out off by fraud, but to possession as such 
— ^the fulfllmont of Uio self-assortive will of the individual — 
good faith is irralevant. 

2. Tho claim of the possessor must be exclusive. Posses- 
sion involves an inlont to exclude other persons from the uses 
of the thing possossed. A mere intent or claim of unexclusive 
use cannot amount to possession of the material thing itself, 
though it may and often does amount to some form of incor- 
poreal possession. He who claims and exercises a right of 
way over another man’s land is in possession of this right of 
way ; but he is not in possession of the land itself, for he has 
not the necessary animus of exclusion 

The R xchis ion. however, need not be absolute. I may 
possess my land notwithstanding the fact that some other 
person, or even the public at large, possesses a right of way 
over it. Por, subject to this right of way, my animus poaai- 
dendi is still a claim of exclusive use. I intend to exclude all 
alien interference except such as is justified by the limited 
and special right of use vested in others. 
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3. The animvs posaidendi need not amount to n claim or 
intent to use the thing as ottmer. A tenant, a borrower, or a 
pledgee may have possession no less real tlian that of the owner 
himself. Any degree or form of intended uso, however limited 
in extent or in duration, may, if exclusive for the time being, 
be sufiheient to constitute possession. 

4. The animus possidencli need not be a claim on one’s own 
behalf. I may possess a thing either on my own account or 
on account of another. A servant, agent, or trustee may have 
true possession, though he claims the exclusive use of the 
thing on behalf of another than himself (e). 

5. The animus possidendi need not be spooific, but may be 
merely general. That is to say, it does not necessarily involve 
any continuous or present knowledge of the particular thing 
possessed or of the possessor’s relation to it. A general intent 
with respect to a class of thirds is sufficient (if coupled with 
the necessary physical relation) to confer possession of the 
individual objects belonging to that class, oven though their 
individual existence is unlmown. Thus I possess all the books 
in my library, even though I may have forgotten tho existence 
of many of them. So if I set nets to catch fish, 1 have a 
general intent and claim with respect to all the fish that come 
therein ; and my ignorance whether there aro any there or not 
does in no way affect my possession of such as are there. So 
I have a general purpose to possess my flocks and herds, which 
is sufficient to confer possession of their increase though 
unknown to me. So if I receive a letter, I have forthwith the 
animus possidendi with respect to its enclosure; and I do not 
first acquire possession of the cheque that is inside it, when I 
open the envelope and see it (/). But if, on the other hand, I 
buy a cabinet believing it to be empty, whereas it contains 


(e) It muot ba xemembered that we nro speaking of poeBeeaion in fact, 
■Wbethor poaaeeBioii in law and the various advantagea conferred by it are 
to be attributed to all poaaessora in fact or only to some of them is n 
different question with which we are not here concerned. Boman Law, 
save in exceptional cases, allowed vossessio corporis only to those who 
possessed a« owners and on their own bdialf . In English law, on, the other 
hand, there is no such limitatian of legal possession ; though even here the 
possession 6f a servant sometimes foils to obtain legal recognition. 
if) S. 'v.^uoklotB, 1 Moody, 0. 0. 160. 
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money hid in n accruL drawer^ T do not acquire posscHsion of 
the money until I uotually find it; Jor until then I have no 
animus with vospcct to it, either general or specific (g). 

§ 98. The Corpus of Possession. 

To constitute possession the anhnia domini is not in itself 
sufficient, but must bo embodied in a coipus. The claim of 
the possessor must be effectively realised in the fants ; that is 
to say, it must be actually and continuously exercised. The 
will is sufficient only when manifested in an appropriate 
environment of fact, ]uat as the fact is sufficient only when it 
is the expression and embodiment of the required intent and 
will. Possession is the effective lealisation in fact of the 
animus sibt hahcndi 

One of the chief difficulties in the theory of possession is 
that of determining what amounts to such effective realisation. 
The true answer seems to be this : that the facts must amount 
to the actual present exclusion of all alien interference with 
the thing possessed, together with a reasonably sufficient 
security for the exclusive uso of it in the future. Then, and 
then only, is the animus or self-assertive will of the possessor 
satisfied and roiilised. ''I’lion, and only then, is there a con- 
tinuing do Jacio exorcise of the claim of exclusive use. 
Whether this state of facta exists depends on two things- (1) 
on the relation of tho possessor to other persons, and (2) on 
the relation of tho possessor to tho thing possessed. We shall 
consider these two elements of the oorinis possessionis 
separately. 

§ 99. The Relation of the PoBsessor to other Petsone. 

So far as other persons are concerned, I am in possession 
of a thing when the facts of the case arc such as to create a 
reasonable expectation that I will not be interfered with in 
the use of it. I must have some sort of security for their 
acquiescence and non-intorlerence. “The reality,” it has 


(g) Merry v. Green, 7 M. & W, 623. 
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been well said (7i), ‘‘of de faoto dominion is measured in 
inverse ratio to the chanoes of effeotive opposition.” A security 
for enjoyment may, indeed, be of any degree of goodness or 
badness, and the prospect of enjoyment may vary from a mere 
chance up to moral certainty. At what point in the scale, 
then, are we to draw the line? What measure of security is 
required for possession. We can only answer: Any measure 
which normally and reasonably satisfies the animus domini. 
A thing is possessed, when it stands with respect to other 
persons in such a position that the possessor, having a reason- 
able confidence that hie claim to it will be respected, is content 
to leave it where it is. Such a measure of security may be 
derived from many sources, of which the following are the 
most important (i). 

1. The -physical power of the possessor. The physical power 
to exolude all alien interference (accompanied of com'se by the 
needful intent) certainly confers possession; for it constitutes 
an efiective guarantee of enjoyment. If I own a purse of 
money, and look it up in a burglar-proof safe in my house, I 
certainly have possession of it. I have effectively realised 
my animus possidendi, for no one can lay a finger on the thing 
without my consent, and I have full power of using it myself. 
Possession thus based on physical power may be looked on 
as the typical and perfect form. Many writers, however, go 
so far as to consider it the only form, defining possession as 

^the intention, coupled with the physical power, of excluding 
all other persons from the use of a material object. .We shall 
see reason to conclude that this is far too narrow a view of 
the matter. 

2. Tke-personal presenoe of the possessor. This source of 
security must be distinguished from that which has just been 
mentioned. The two commonly coincide, indeed, but not 


(h) Pollock and Wright, PosBossion in the Common Xjbw, p. 14. 

(t) " Absolute security for the future,” says Bembuig, Pandekten, I. 
sect. 169, " is not requisite. Poi it is not to be had. . . . All that is 
necessary is that accoramg to the ordinary course of affairs one is able to 
count on the continuing enjoyment of the thing.” See also I. sect. 178. 
See also Pollo<^ and Wright, Possasaion, p. 13: “That occupation is 
effective which js sufheient as a rule and for practical purposes to exclude 
strangers from interfering with the occupier's use and enjoyment." 
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nocessarily. Bolts, bars, and stono walla will give me the 
physical power ol oxelusion without any personal presenco on 
my part ; and on tho other hand there may he personal presence 
without any real power of exclusion. A liLtlo child has no 
physical power as against a grown man; yet it possesses the 
money in its hand. A dying man may retain or acquire 
possession by his personal presence, but certainly not by any 
physical power left in him. The occupier of a farm has pro- 
bably no real physical power of preventing a trespass upon it, 
but his personal presence may be perfectly effective in 
restraining any such interference with his rights. The respect 
shown to a man’s person will commonly extend to all things 
claimed by him that are in his immediate presence. 

3. ^oreay. A third source of de facto security is secrecy. 
If a man will keep a thing safe from others, he may hide it ; 
and he will gain thereby a reasonable guarantee of enjoyment 
and is just as effectively in possession of the thing, ns is the 
strong man armed who keeps his goods in peace. 

4. Ousiom, Such is the tendency of mankind to acquiesce 
in established usage, that wo have here a further and important 
source of de facto security and possession. Did 1 plough and 
sow and reap the harvest of a field last yeni’ and the year 
before? Tlion unless there is something to the contrary, I 
may reasonably expect to do it again this year, and I am in 
possession of the field. 

6. Boapeot for rightful alarms. Possession is a matter of 
fact and not a matter of right. A claim may realise itself in 
the facts whether it is rightful or wrongful. Yet its rightful- 
ness, or rather a public conviction of its rightfulness, is an 
important element in the acquisition of possession. A rightful 
claim will readily obtain that general acquiescence which is 
essential to de facto security, but a wrongful claim will have to 
make itself good without any assistance from the law-abiding 
spirit of the community. An owner will possess his property 
on much easier terms than those on which a thief wiU possess 
his plunder (7c). The two forma of security, de facto and de 

(ft) Pollock and Wnght, PosscBsion, p. 16 : “ Physical or de facto 
possession readily follows the reputation of title." 
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jure, tend to coincidence. PosRession tends to dmw owner- 
ship after it, and ownership attracts possession. 

6 The ■tnanifeniation of the animus doniini. An important 
element in the de facto security of a claim is the visibility oC 
the claim. Possession essentially consists, it is true, not in 
the manifestation of the animus, but in the realisation of it. 
But a manifested intent is much more likely to obtain the 
security of general acquiescence than one which has never 
assumed a visible form. Hence the importance of such cir- 
ciroumstanoes as entry, nppi'ehension, and actual use (I). 

7. The poiection afforded by the possession of other things. 
The possession of a thing tends to confer possession of any 
other thing that is connected with the first or accessory to it. 
Tlie possession of land confers a measure of seouiity, which 
may amount to possession, upon all chattels situated upon it. 
The possession of a house may confer the possession of the 
chattels inside it. The possession of a box or a packet may 
bring with it the possession of its contents. Not necessarily, 
however, in any of those eases. A man effectually gives 
delivery of a load of bricks by depositing thorn on my land, 
even in my absence ; but he could not deliver a roll of bank- 
notes by laying them upon my doorstop. In the former case 
the position of the thing is normal and securo ; in tho latter it 
is abnormal and insecure. 

Notwithstanding some judicial dicta to the contrary, it does 
not seem to be time, either in law or in fact, that the posses- 
sion of land necessarily confers posaossion of all chattels that 
are on or under it ; or that the possession of a receptacle sirch 
as a box, bag, or cabinet, necessarily confei’s possession of its 
contents. Whether the possession of one thing will bring 
with it the possession of another that is thus connected with 
^ it depends upon the circumstances of the particular case. A 
chattel may be upon my land, 'and yet I shall have no posses- 
sion of it unless the animus and corpus possessimis both exist. 
I may have no animus; as when my neighbour’s sheep, vnth 
or without my knowledge, stray into my field. There may 


(i) In the words of Ihering : “ The visibility of possession is of decisive 
importance for its seonrity.” Qrund des Besitzessohntzes, p. 190. 
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bo no coi'iiuh; uh wlion I Iona n jowol in luy friu'dcn, nud cnmiol 
find iL iiftiiin. Thovo niiiy bu iioillior oorpn» nor onimus; an 
when, uukinnvn to me, liliero in n jiii- of coiiiss buriod Houiowbero 
upon luy esfato. Wo in llio ease* ot oliaiitolH, iiho poHSOSsion of 
Iho rocoptaclu dnoa not of nocoBHity curry with it the possoB- 
sion of ita contontM. Ab alroudy ytutod, if I buy a cnbinot 
ooutuiuing iiionoy in a Hocrot drawer, I uoquirc no possoasiou 
of the money, till I aotuully discover it. Por 1 have no* 
animus poaaidondi with respect to any such contents, but 
solely with respect to the eubinot itself. 

That this is so in law, no less than in fact, appears from the 
following oases; — 

In Bridges v. Haiolcesworth (m) a parcel of bank-notes was 
dropped on the floor of the defendant’s shop, where They were found 
by the plaintiff, a customer. It was held that the plaintiff had a 
good title to thorn as against the defendant. For the plaintiff, and 
not the defendant, was the flrst to acquire possession of them. The 
defendant had not the necessary aaJmus, lor he did not know of titeir 
existence. 

In li. V. Moore (n) a bank-note was dropped in the shop of the 
prisoner, who on discovering it, picked it up and converted it to his 
own use, well knowing that the owner could be found. It wae held 
that he was 3'ightly oonviciod of larceny j b’Oin which it follows that 
he was not in pushesHiou ot Iho nolo until ho actually discovered it. 

In Merry v. (Vrccii (o) tlw jilalnliff pni’cluised a bureau at auction, 
and subsequently discovarod inutioy in it, hidden in a secret drawer 
and belonging to the vendor. The plaintiff thereupon appropriated 
the money ; and it was held that in doing so he committed theft, as 
he obtained posaessiou of the money not when he innocently bought 
the bureau, but when he fraudulently abstracted the contents of it. 

In Oa/rtwright t. Qreen (p) a bureau was delivered for the purpose 
of repairs to a carpenter, who discovered in a secret drawer money 
which he converted to his own use. It was held that he committed 
larceny, by feloniously taking the money into his possession. 

On the other hand the possession of the receptacle may confer 
possession of the contents, even though their existence is unknown; 
for there may at the time of taking the receptacle be a general intent 
toJ;ake ife contents also. Hei,who steals a purse, not knowing whether 
there is money in it,' steals the money in it at the same time. 

Thus in IS. v. Muehlow (3) a letter containing a bank-draft was 


(m) 121 L. J. Q. B. 76. (w) L. & C. 1. 

( 0 ) 7 M. & tv. 623. (p) 8 Ves. 406 ; 7 B. R. 99. 

( 3 ) 1 Moody 0. C. 100. 

S.3. 
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delivered by mistake to the pj’iaoner, whose name was identical with 
that of the person for whom the letter was intended, lie received 
the letter innocently ; but on subsequently opening it and finding that 
it was not meant for him, he appropriated the draft. It was held 
that he was not guilty of larceny. For the innocent possession of the 
letter brought with it the innocent possession of its contents, and no 
subsequent fraudulent dealing with the thing thus innocently obtained 
could amount to theft. 

There are, however, certain cases which seem to indicate that the 
possessor of land possesses whatever is in it or under it. 

In JSlvoea v. Brigg Gas Go. (r) the defendant company took a lease 
of land from the plaintiff for the purpose of erecting gas works, and in 
the process of excavation found a prehistoric boat six feet below the 
surface. It was held that the boat belonged to the landlord, and not 
to the tenants who discovered it. Ghitty, J., says of the plaintifi : 

Being entitled to the inheritance . . . and in lawful possession, he 
was in possession of the ground, not merely of the surface, but of 
everything that lay beneath the surface down to the centre of the 
earth, and consequently in possession of the boat. ... In my opinion 
it makes no difference in these circumstances that the plaintiff was 
not aware of the existence of the boat.” 

So in South Staffordshire Water Co. v. Sharman (s) the defendant 
was employed by the plaintiff company to clean out a pond upon their 
land, and in doing so he found certain gold rings at the bottom of it. 
It was held that the company was in first possession of these rings, 
and the defendant, therefore, had acquired no title to them. 

Gases such as these, however, are capable of explanation on other 
grounds, and do not involve any necossary conflict either with the 
theory of possession or with the cases already cited, such as Bridges 
V. nawhesworth. The general principle is that the first finder of a 
thpag has a good title to it against all but the true'omer, even 
though the thing is found on the property of another person {Armory 
V. Delamirie (f). Bridges v. Eamkesworth). This principle, however, 
is subieot to important exceptions, in whidi, owing to the spedal 
circumstances of the case, the better right is in him on whose 
^ property the thing is found. The chief of these exceptional cases are 
the following : — 

1. When he on whose property the thing is found is already in 
possession not merely of the properly, but of the thing itself ; as in 
cert&in circumstances, even without specific Imowledge, he undoubtedly 
may be. Hie prior possession wUl then confer a better right as 
against the finder. If I sell a coat in the pocket of which, unknown 
to me, there is a purse which I picked up in the street, and the 


(t) 88 Oh. D. 662. 

W (1890) 2 Q. B. 44. 

(t) 1 Smith, L. 0. 10th ed. 843; 1 Strange, 804. 
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purdiaser of the coat finds the purse in it, it may he assumed with 
some confidence that I have a belter right to it than he has, though 
it does not belong to oithor of us. 

B. A second limitation of the ri^t of a finder is that, if any one 
finds a thing os the servant or ogent of another, he finds it not for 
himself, but for his employer. If I instruct a carpenter to break 
open a locked box for me, he must give up to me whatever he finds in 
it. This seems a sufficient explanation of such a case as Sharman’s. 
The rings found at the bottom of the pond were not in the company’s 
possession in fact ; and it seems contrary to other cases to hold that 
they were so in law. But though Sharman was the first to obtain 
possession of them, he obtained it for his employers, and could 
claim no title for himself (it). 

3. A third case in which a finder obtains no title is that in which 
he gets possession only through a trespass or other act of wrongdoing. 
If a trespasser seeks and finds treasure in my land, he must give it 
up to me, not because I was first in poBsession of it (which is not the 
case), but because he cannot be sufiered to retain any advantage 
derived from his own wrong. This seems a sufficient explanation of 
Mwes V. Brigg Oas Oo. “The boat,” says Chitty, J. (a:), “was 
embedded in the land. A mere trespasser could not have taken 
possession of it; he could only have come at it by further acts of 
trespass involving spoil and waste of the inheritance.” According 
to the true construction of the leoso the tenants, though entitled to 
excavate and remove soil, were not entitled to remove anything else. 
They must leave the premises as they found them, save in so far as 
they were authorised to do otherwise by the terms of tlieir lease. 

§ 100. Relation of the Possessor to the Thing Possessed. 

The second element in the corpus posiessionis is the relation 
of the possessor to the thing possessed, the first being that 
which we have just considered, namely, the relation of the 
possessor to other persona. To constitute possession the 
animus domini must realise itself in both of those relations. 
The necessary relation between the possessoi and the thingi 
possessed is such as to admit of his making such use of it as'J 
accords with the nature of the thing and of his claim to it. 
There must be no baa’rier between him and it, inconsistent 
with the nature of the claim he makes to it. If I desire to 

(u) See for a criticism of the raUo deoidendi of this case, Clerk and 
limdseU’e Law of Torts, Appendix. 

(as) 83 Gh. D. 669, at p. 668. 
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catch fish, I have no possossion of thorn till 1 have them 
securely in my net or on my line. Till then my animus 
do7nini has not been ofCeotivoly ombodiofl in tho facta. So 
possession once gained may be lost by tho loss of my power of 
using the thing; as when a bird escapes from its cage, or I 
drop a jewel in tho sea. It is not necessary that there should 
be anything in the nature of physical presence or contact. 
So far as the physical relation between person and thing is 
concerned, I may be in possession of a piece of land at the 
other side of the world. My power of using a thing is not 
destroyed by my voluntary absence from it, for I can go to it 
when I will. 

Some amount of difficulty or even uncertainty in coming to 
the enjoyment of a thing is not inconsistent with the present 
possession of it. My cattle have strayed, bnt they will pro- 
bably bo found. My dog is away from home, but he will 
probably return. I have mislaid a book, bnt it is somewhore 
within my house and can be found with a little trouble. Those 
things, therefore, I sUU possess, though I cannot lay my hands 
on thorn at will. I have with luspect to thorn a reasonable 
and confident expoclation of enjoyment. But if a wild bird 
escapes from its cage, or n thing is hopelessly mislaid, whothor 
in my house or out of it, I have lost possession of it. Such a 
loss of the proper relation to tho thing itsolf is vory often at 
the same time the loss of the proper relation to other persons. 
Thus if I drop a shilling in the street, T lose possession on 
both grounds. It is very unlikoly that I shall find it myself, 
and it is very likely that some passer-by wUl discover and 
appropriate it. 



CHAPTER XIV. 


POSSESaiON (60ntinuad) 

§ 101. Immediate and Mediate Possession. 

One person may possess a thing for and on account of some 
one else. In such a ease the latter is in possession by the 
agency of him who so holds the thing on Ms behalf. The 
possession thus held by one man through another may be 
termed mediate^ while that which is acquired or retained 
directly or personally may be distinguished as mmeddate^av 
direol. If I go myself to purchase a book, I acquire direct 
possession of it; but if I send my servant to buy it for me, 
I acquire niodiato possossion of it through him, until he has 
brought it to mo, when my possession becomes immediate. 

Of mediate possossion there aro thioo kinds (n) The f\r§.t 
IS that which I acquire through an agent or servant ; that is to 
say, through some ono who holds solely on my account and 
claims no interest of his own. In such a case I undoubtedly 
acquire or retain possession; as, for example, when I allow 
my servant 'to uso my tools in his work, or when I send him 
to buy or borrow a chattel for me, or when I deposit goods 
with a warehouseman who holds them on my account, or when 
I send my boots to a shoemaker to be repaired. In all such 
cases, though the immediate possossion is in the servant, ware- 
houseman, or artisan, the mediate possossion is in me ; for the 


(a) The explicit recognition of mediate poseoebioii (mittelbeier Beaitz) in 
its fnlleat extent is a characteiislic featme of the German Civil Code 
(stote 8Q8 871) . " If any one possesses a thing as ubufinctuaTy, pledgee, 
tenant, boiiowci, or depositee, or m any similai oapooity by virtue of 
-which he is entitled oi bound vrilh lespeot to some othor person lo keep 
poBsesBion of the thing foi a limited time, then that other person has 
possession of it also (mediate poessasion) " See Bernburg, Bas buigerliche 
Ecoht, III sect IS Wmdsoheid, I pp 697-701 
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immediate possession is held on my account, and my aniviiia 
dotnini is therefore sufficiently realised in the facta. 

The second IHnii of mediate possession is that in which the 
direct possession is in one who holds both on my account and 
on his own, but who recognises my superior right to obtain 
from liim the direct possession whenever I choose to demand it. 
That is to say, it is the case of a borrower, hirer, or tenant at 
will. I do not lose possession of a thing because I have lent 
it to some one who acknowledges my title to it and is prepared 
to return it to me on demand, and who in the meantime holds 
it and looks after it on my behalf. There is no difference in 
this respect between entrusting a thing to a servant or agent 
and entrusting it to a borrower. Through the one, as well as 
through the other, I retain an regards all other persona a due 
security for the use and enjoyment of my property. I myself 
possess whatever is possessed for me on those terms by 
another (b). 

There is yet a tjiird form of mediate possession, respecting 
which more doubt may exist, but which must be recognised 
by sound theory as true possession. It is the cose in which 
the immediate possession is in a person who claims it for him- 
self until some time has elapsed or some condition has been 
; fulfilled, but who aoknowlodgos the title of another for wliom 
;he holds the thing, and to whom ho is prepared to deliver it 
when his own temporary claim has come to an end : as for 
example when I lend a chattel to another for a fixed time, or 
deliver it as a pledge to be retumod on the payment of a debt. 
Even in such a case I retain possession of the thing, so far as 
third persons are concerned. fHie animus and the corpus are 
both present; the animus, for I have not ceased, subject to the 


(b) In AncoTia v. Rogers (1 Ex. D. at p. 392) it is said in the judgment 
o{ the Exchequer Chamber : “ There is no doubt that a bailor who has 
delivered goods to a bailee to keep them on account of the bailor, may still 
treat the goods as being in his own possession, and can maintain trespass 
against a wrongdoer who interferes with them. It was argued, however, 
that this was a mere legal or constmotive possession of the goods. . . We 
do not agree with this argument. It seems to us that goods which have 
been delivered to a bailee to keep for the bailor, such as a gentleman's 
plate delivered to his banker, or his furniture warehoused at the Pantech- 
nicon, would in a popular sense as well as in a legal sense be said to be 
still in hiB possession," 
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temporary right of another person, to claim the oxolusive use 
ol the thing tor myaoUj tho corpus, inasmuoh aa through the 
instrumentality of tlio bailee or pledgee, who is Itoeping the 
thing sate for me, I am effectually excluding all other persons 
from it, and have thereby attained a sufficient security for its 
enjoyment. In respect of the offective realisation of the animus 
domini, there soema to be no essential dificrence between 
entmsting a thing to an agent, entrusting it to a bailee at will, 
and entrusting it to a bailee for a fixed term, or to a creditor 
by way of pledge. In all these cases I get the benefit of the 
immediate possession of another person, who, subject to his 
own claim, if any, holds and guards tho thing on my account. 
If I Bond a book to be bound, can my continued possession of 
it depend on whether the binder has or has not a lien over it 
for the price of the work done by him? If I lend a book to 
a friend, can my possession of it depend on whether he is to 
return it on demand or may keep it till to-moixow? Such 
distinctions arc iixelevant, and in any alternative my posses- 
sion as against third persons is unaffected. 

A test of the exisionco of a true mediate possession in all the fore- 
going cases is to be IoU7id in the operation of the law of prescriptioii. 
A title by presorijition is based on long and conlinuous possession. 
Bui he who desires 1o acquire ownership in this way need not retain 
the immediate iiossession oE the thing. IIo in.iy let hie land lo a 
tenant for a term of years, and his possession will remain unaffected, 
and prescription will continue to run in his favour. If he desires to 
acquire a right of way by prescription, his tenant’s use of it is 
equivalent to his own. For all the purposes of the law of prescription 
mediate possession in all its forme is as good as immediate. In Saig 
V. West (e) it is said by Lindley, L.J. : “ The vestry by their tenants 
occupied and enjoyed the lanes as land belonging to the parish. . . . 
The parish have in our opinion gained a title to those parish lanes by 
the Statute of Limitations. Tho vestry have by their tenants 
occupied and enjoyed the lanes for more than a century." 

In the case of chattels a further test of the legal recognition of 
mediate possession in aU its forms is to be found in the law as to 
delivery by attornment. In Elmore v. Stone (d) A. bought a horse 
from B., a livery stable keeper, and at the same time agreed that it 
should remain at livery with. B. It was held that by this agreement 


(c) (1893) 2 Q. B. 80, 31. 


(d) 1 Taunt. 468; 10 B. E. 678. 
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the horse had been effectually delivered by B. to A., though it had 
remained continuously in the physical custody of B. That is to say, 
A. had acquired mediate possession, through the direct possession 
which B. held on his behalf. The case of Marvin v. Wallace («) 
goes still further. A. bought a horse from B., and, without any 
change in the immediate possession, lent it to the seller to keep and 
use as a bailee for a month. It was held that the horse had been 
effectually delivered by B. to A. This was mediate possession of the 
thii'd kind, being acquired and retained through a bailee for a fized 
term. Crompton, J., referring to Elmore v. Stone, says (/) : “ In the 
one case we have a bailment of a description different from the 
original possession ; here we have a loan ; but in eacli case the 
possession of the bailee is the possession of the bailor ; it would be 
dangerous to distinguish between such cases.” 

In all cases of mediate possession two persons are in pos- 
session of the same thing at the same time. Every mediate 
possessor stands in relation to a direct possessor through whom 
he holds. If I deposit goods with an agent, he is in possession 
of them ns well as I. He possesses for me, and I posses.s 
through him. A similar duplicate possession exists in the 
i-oase of master and servant, landlord and tenant, bailor and 
hailee, pledgor and pledgee. In all such casoH, liowover, thoro 
Is an important distinction to be noticed. Mediate possession 
exists as against tim'd persons only, and not us against the 
inimediate possessor. Immediate possossiou, on tlio other 
hand, is valid as against all the world, including the mediate 
possessor himself. Thus if I deposit goods with a wnrohoiiso- 
man, I retain possession as against all other persons ; because 
as against them I have the benoBt of the warehouseman's 
oustody. But as between the warehouseman and myself, he 
is in possession and not I. Eor as against him I have in no 
way realised my animus ■possidendi nor in any way obtained a 
seourity of use and enjoyment. So in the case of a pledge, 
the debtor continues to possess quoad the world at large; but 
as between debtor and creditor, possession is in the latter. 
The debtor’s possession is mediate and relative; the creditor’s 
is immediate and absolute. So also with landlord and tenant, 
bailor and bailee, master and servant, principal and agent, and 
all other cases of mediate possession. 


(«) 6 EJ. S: B. 726. 


(/) At p. 786. 
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Hero »1bo we may find a tost in the operation of prescription. As 
between landlord and ienanl, proscription, if it runs at all, will run 
ill favour of the tenant ; but at the same time it may run in favour 
of the landlord as against the true owner of the property. Let us 
suppose, for example, that possession tor twenty years will in aH 
oases give a good title to land, and that A. takes wrongful possession 
of land from X., holds it tor ten years, and then allows B. to have 
the gratuitous use of it as tenant at will. In ten years more A. wiU 
have a good title as against X., for, as against him, A. has been 
continuously in possession. But in yet another ten years B., tlis 
tenant, will have a good title as against his landlord. A., for as 
between these two the possession has been for twenty years in B. 

To put the matter in a general form, prescription runs in favour I 
of the immediate against the mediate possessor, but in favour of'j 
the mediate possessor as against third persons, 


§ 102. Conouirent Possession. 

It was .1 maxim of the civil law that two persons could not 
be in possession of the same thing at the same time. Plures 
eandem rom in solidvm posaidero non possunt (g). As a 
goneral proposition this is true; for oxolusivenoss is of the 
essence of possession. Two adverse claims of exclusive use 
cannot both be effoctually ronlised at the same time. Claims, 
however, which nro not adverse, and which are not, therefore, 
mutually dcstructivo, admit of concurrent realisation. Hence 
there are eovoral possible casos of duplicate possession. 

1. Mediate and immediate possession coexist in inspect of 
the same thing ns already explained. 

2. Two or more persona may possess the same thing in 
common, just as they may own it in common. This is called 
compoaaessio by the civilians. 

8. Corporeal and incorporeal possession may coexist in 
resppot of the same material object, just as corporeal and 
incorporeal ownership may. Thus A. may possess the land, 
while B. possesses a right of way over it. Tor it is not neces- 
sary, as we have already seen, that A.’s claim of exclusive 
use should be absolute; it is sufficient that it is general. 


(j7) D, 41. 2, 3. 6. 
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§ 108. The Aoguisition of Possession. 

Possession is acquired whoncver tho two elements of corpus 
and animus coma into oo-axiatence, and it is lost so soon as 
either of them disappears. The inodes of acquisition are two 
in number, namely Taking and Delivery. Taking is the 
acquisition of possession without the consent of the previous 
possessor. The thing taken may or may not have been 
already in tho possession of some one else, and in either case 
the taking of it may be either rightful or wrongful. Delivery, 
on the other hand, is the acquisition of possession with the 
consent and co-operation of the previous possessor. It is of 
two kinds, distinguished by English lawyers as actual and 
constructive (h). Actual delivery is the transfer of immediate 
possession; it is such a physical dealing with the thing as 
transfers it from the hands of one person to those of another. 
It is of two kinds, according as the mediate possession is or is 
not retained by tho transferor. Tho delivery of a chattel by 
way of sale is an example of delivery without any reservation 
of mediate possession; the delivery of a chattel by way of loan 
or deposit is an instance of the roaervution of mediate posses- 
sion on the transfer of immodiato. 

Constructive deliveiy, on the other hand, is all which is not 
actual, and it is of three kinds. The first is that which the 
Roman lawyers termed traiitioJiireiii manu, but which has no 
recognised name in the language of English law. It consists 
in the surrender of tho mediate possession of a thing to him 
who is ah’eady in immediate possession of it If, for example, 
I lend a book to some one, and afterwards, while he still 
retains it, I agree with him to sell it to him, or to make 
him a present of it, I can effectually deliver it to him in fulfil- 
ment of this sale or gift, by telling him that he may keep it. 
It is not necessary for him to go through the form of handing 
it back to me and receiving it a second time from my hands. 
For he has already the immediate possession of it, and all that 
is needed for delivery under tho sale or gift is the destruction 


ih) These terms, however, are noi strictly accurate, masmuch as the so- 
called constructive delivery is a perfectly real trsaisfer of possession, and 
involves no element of fiction whatever. 
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o£ the animuB tliro\igh whioh mediate poaaesaion is still rotninecl 
by mo (f). 

The BQCond lorm oX ooustruetive delivery is that whioh the 
commentators on the civil law have termed eoiistit'utum pQS- 
saaaorium (that ia to say, an agreement touching possession). 
This is the oonvorse oX traditio brovi manu. It is the transfer 
of mediate possession, whUo the immediate possession remains 
in the transXoror. Any thing may bo effectually delivered by 
means of an agreement that the possessor of it shall for the 
future hold it no longer on his own account but on account 
of some one else. No physical dealing with the thing is 
requisite, because by the mere agreement mediate possession 
is acquired by the transferee, through the immediate posses- 
sion retained by the transferor and held on the other’s behalf. 
Thereforo, if I buy goods from ai warehouseman, they are 
delivered to me so soon as ha has agreed with me that he will 
hold them as warehouseman on- my account. The position is 
then exactly the same as if T had first taken actual delivery 
of thorn, and then brought thorn back to the warehouse, and 
deposited tliom there for safe custody (k). 

The third form of constructive delivery is that whioh is 
known to English lawyom ns a ttornmen t (1). This is tho 
transfer of mediate possession, while the immediate possession 
remains outstanding in some third person. The mediate pos- 
sessor of a thing may deliver it by procuring the immediate 
possessor to agree with the transferee to hold it for the future 
on his account, instead of on account of the transferor. Thus 
if I have goods in the warehouse of A., and sell them to B., 
I have effectually delivered them to B., so soon as A. has 
agreed with B. to hold them for him, and no longer for me. 
Neither in this nor in any other case of constructive delivery 
is any physical dealing with the thing required, the change in 


(0 Eor examples of traditw brew manu, see Winter v. Winter, 4 L. T. 
(N. S.) 639: Cain v. Moon, (1896), 2 Q. B. 283; Richer v. Voyer, Xi. E. 
6 P. 0. 461. 

(k) Per examples of consHLutum poseeatortum, see Elmoie v. Stone, 1 
Tavnii. 458; 10 B. B. 678; Marvin v. Wallace, 6 El. ft Bl. 726. Bee 
supra, § 101. 

(l) Oonatitutum poaseaaortum, also, may be termed attornment in a 
wide sense. 
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the animus of the persona concerned being adequate in 
itself (in), 

§ 10$. PossessloDL not Essentially the Physical Power of 
Exclusion. 

According to a widely accepted theory the essence oC cor- 
poreal possession is to be found in the physical power of 
exclusion. The corpus possossionis, it is said, is of two kinds, 
according as it relates to the commencement or to the con- 
tinuance of possession. The oorpm required at the commence- 
ment js the present or actual physical power of using the thing 
oneself and of excluding all other persons from the use of it. 
The' oorpjM required for the retention of a possessioh once 
acqui 2 ’ed may, on the othor hand, consist inerely in the ability 
to reproduce this power at wiU. Thus I acquire possession of 
a home if I take him by the bridle, or ride upon him, or other- 
wise have him in my immediate personal presence, so that 
I can prevent all other persons from interfering with him. 
But no such immediate physical relation is necossai’y to retain 
the possession so acquired. I can put the horse in my stable, 
or let him run in a field. So long as I can go to him when I 
wish, and reproduce at will the original relation of physical 
power, my possession has not ceased. To this view of the 
matter, however, the following objections may be made (n). 

1. Even at the commencement a possessor need have no 
physical power of excluding other persons. What physical 
power of preventing trespass does a man acquire by making 
an entry upon an estate which may be some square miles in 
extent? Is it not clear that he may have full possession of 
land that is absolutely unfeneed and unprotected, lying open 


(in) Delivery by attornment ie provided for by the Sale of Goode Act, 
1893, B. 99 (3) ; " 'Where the goods at the time of Bale are in the posseBaion 
of a third person, there is no delivery by seller to buyer unless and until 
such third peraon acknowledges to the buyer that he bolds the goods on bis 
behalf.” 

(n) The theory here considered is that which has been made familiar by 
Savigny’s celebrated treatise on Possession (Eeolit dos Pesitzes, 1808). Tho 
influence of this work was long predominant on the (lontinont and con- 
sideroble in Bngland, and it still finds no small amount of acceptance. A 
forcible statement of the objections to Savigny's doctrine is contained in 
Ihering's Grand des Besitzesschutzes, pp. 160--193. 
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to overy trespasser? There is nothing to prevent even a nhil/l 
from acquiring eftoctivo possession as against strong men, nor 
is possession impossible on the part of him who lies in his bed 
at the point of doalh. II I streteh a not in the sea, do I not 
acquire the possession of tho fish caught in it, so soon as they 
are caught? Yot every other fisherman that passes by has 
more power of excluding me than I have of excluding him. 
So if I set traps in the forest, I possess the a n i mala which I 
catch in them, though there is neither physical presence nor 
physical power. If in my absence a vendor deposits a load 
of stone or timber on my land, do I not forthwith acquire 
possession of it? Yet I have no more physical power over it 
than any one else has. I may be a hundred miles from my 
farm, without having left any one in charge of it; but I acquire 
possession of the increase of my sheep and cattle. 


In all such cases the assumption of physical power to 
exclude alien interference is no bettei> than a fiction. The true 
t. QRii ia noii.tbp p)i y.Bical n .o. wer jof proventing_interference,,but 
t ho imprQbabi]i|.y .of any inte rference^ from whatever source 
thi s imnrob ability avisos. Possession is the^ security of enjoy- 
ment, and there arc other moans of attaining this security than 
personal presence or powor. It ia true that in time of war tho 
possession of a place must bo obtained and defended by cannon 
and bayonets; but in tho peaceful intercourse of follow-citizens 
undor the rule of law, possession can be acquired and retained 
on much easier teims and in much simpler fashion. The 
chances of hostile intorferenoo are determined by other con- 
siderations than that of the amount of physical force at the 
disposal of the claimant. We have to tahe account of the 
customs and opinions of the community, the spirit of legality 
and of respect lor rightful clairas, and the habit of acquiescence 
in established facts. We have to consider the nature of the 
uses of which the thing admits, the nature of the precautions 
which are possibly or usually taken in respect of it, the opinion 
of the community as to the rightfulness of the claim seeking 
to realise itself, the extent of lawless violence that is common 


in the society, the opportunities for interference and the 
temptations to it; and lastly but not exclusively the physical 
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power of Ihe possessor to defend himself against aggi-essioti. 
If, having regard to these oiroumstances and to such as these, 
it appears that the animus possidendi has so prospered as to 
have acquired a reasonable security for its due fulfilment, there 
is true possession, and if not, not. 

2. In the second place it is by no means clear how it is 
possible for possession at its commenoement and possession in 
its oontinuanoe to be made up of different elements. How can 
it be that possession at its inception involves actual physical 
power of exclusion, while in its continuance it involves merely 
the power of reproducing this primary relationship? Posses- 
sion is a continuing de facto relation between a person and a 
thing. Surely, therefore, it must from beginning to end have 
the some essential nature. What is that nature? Savigny’s 
theory affords no answer. It tells us, at the most, how pos- 
session begins, and how it ceases ; but we wish .to know what 
it essentially and continuously is. 

3. Thirdly and lastly, the theory which we are considering 
is inapplicable to the possession of incorporeal things. Even 
if it successfully explained the possession of land, it would 
afford no explanation of the possession of a right of way or 
other servitude. Here thei'e is neither exclusion nor the power 
of exclusion. It is, on the contrary, the possessor of the 
servient land who has the physical power of excluding the 
possessor of the servitude. If I possess an easement of light, 
what power have I to prevent its infringement by the 
building operations of my neighbour? It is true that this is 
not a conclusive objection to Savigny’s analysis ; for it remains 
perfectly open to him to rejoin that possession in its proper 
sense is limited to the possession of corporeal things, and that 
its extension to incorporeal things is merely analogical and 
metaphorical. The fact remains, however, that this extension 
has taken place ; and, other things being equal, a definition of 
possession which succeeds in including both its forms is pre- 
ferable to one which is forced to reject one of them as 
improper. 
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§ lOS. Incovpoceal Possession. 

Hitherto we have limited our attention to the case o£ cor- 
poreal possossion. We have now to consider incorporeal, and 
to seek the generic conception which includes both these forms 
For I may possess not the land itself, but a way over it, or 
the access of light from it, or the support afforded by it to my 
land which adjoins it. So also I may possess povers, privi- 
leges, immunities, liberties, of&ees, dignities, services, mono- 
polies. All these things may be possessed as well as owned. 
They may be possessed by one man, and owned by another. 
They may bo owned and not possessed, or possessed and not 
owned. 

Corporeal possession is, as we have seen, the continuing 
exercise of a claim to the exclusive use of a material objeot. 
Incorporeal possession is the continuing exercise of a claim to 
anything else. The thing so claimed may be either the non- 
exclusive use of a material object (for example, a way or other 
servitude over a piece of land) or some interest or advantage 
unconnected with the use of material objects (for example a 
trade-mark, a patent, or an office of profit). 

Tn oach kind of possession there are the same two elements 
required, namely the animus and the oorpus. The animus is 
the claim — ^the self-assertive will of the possessor. Tlie corpus 
is the environment of fact in which this claim has realised, 
embodied, and fulfilled itself. Possession, whether corporeal 
or incorporeal, exists only when the animus possidendi has 
succeeded in establishing a continuing practice in conformity 
to itself. Nor can any practice be said to be continuing, unless 
some measure of future existence is guaranteed to it by the 
facts of the case. The possession of a thing is the de facto 
condition of its continuous and secure enjoyment. 

In the case of c orporeal nossession the oorpus possessionis 
consists, as we have seen, in nothing more than the continuing 
exclusion of alien interference, coupled with ability to use the 
thing oneself at will. Actual use of it is not essential. I 
may lock my watch in a safe, instead of keeping it in my 
pocket; and though I do not look at it for twenty years, I 
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remain in possession of it none the less. For T have eon- 
tinuously exercised my claim to it, by continuously excluding 
other persons from interference with it. In the case of ipcor- 
poreal possession, on the contrary, since there is no such claim 
of exclusion, actual continuous use and enjoyment is essential, 
as being the only possible mode of exercise. I can acquh’e and 
retain possession of a right of way only through actual and 
repeated use of it. In the case of incorporeal things con- 
tinuing non-use is inconsistent with possession, though in the 
case of ooiporeal things it is consistont with it. 

Inoorpoi'eal possession is commonly called the possession of 
a right, and corporeal possession is distinguished ^rom it as the 
possession of a thing. The Eoman laiwyers distinguish between 
'poaaesaio jvrie and poascssio corporis, and the Germans between 
Reohlshesits and Sachenbeaitg. Adopting this nomenclature, 
we may define incorporeal possession as the continuing exercise 
of a light, rather than as the continuing exercise of a daini. 
The usage is one of great con-venience, but it must not be mis- 
• understood. To exercise a right moans to exercise a claim as 
if it wore a right. There may be no right in reality; and 
whore there is a right, it may be vested in some othei’ person, 
and not in the possessor.' If I possess a way over another’s 
land, it may or may not be a right of way; and evon if it is 
a right of way, it may bo owned by soiuo one clso, though 
posseasod by me. Similarly a trade-marlc or u patent which is 
possessed and exercised by me may or may not be legally valid; 
it may exist de facto and not also da jure ; and even if legally 
valid, it may be legally vested not in me, but in another (o). 

The distinction between corporeal and incorporeal possession 


(o) Bruns rejects tbe definition of possgsBion as consisting in the cun- 
tinuing exercise of a right, and defines it ae the continunus possibiiity of 
exercising ajrighi at will. "Just as corporeal possession,” be says (Becbt 
des Besitzesrp. 47S), " consists not in actual dealing with the thing, but 
only in tbe power of dealing with it at will, so incorporeal posseseian con- 
sists not in tbe eotual exercise of a right, but in the power of exercising it 
at will ; and it is only because tbe existence of this power does not become 
risible as an abjective fact until actual exercise of the right has taken 
place, that such actual exercise is recognised as an essential condition of 
the oommencemout of possessioa." This, however, seems incorrect. Pos- 
session consists not in tbe power of exercising a claim in tbe future, but in 
the pdvrehyf oontiming to exeroiee it from now onwards. 
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is clearly analogous to that between corporeal and incorporeal 
ownership. Corporeal possession, lilro corporeal ownership, is 
that of a thing; while incorporeal possession, like incorporeal 
ownership, is that of a right. Now in the case of ownership 
we have already seen that this distinction between things and 
rights is merely the outcome of a figure of speech, by which a 
certain kind of right is identified with the material thing which 
is its object. A similar explanation is applicable in the case 
of possession. The possession of a piece of land means in’ 
truth the possession of the exclusive use of it, just as the 
possession of a right of way over land moans the possession of 
a certain non-exclusive use of it. By metonymy the exclusive 
use of the thing is identified with the thing itself, though the 
non-exclusive use of it is not. Thus wo obtain a distinction 
between the possession of things and the possession of rights, 
similar to that between the ownership of things and the owner- 
ship of rights (p). 


(p) Thus in the Olvil Code of Prance it is said (sect. 2228) : La pobbbb- 
sion est la ddtontion ou la jouisBancs d'nne chose on d'uii droit (jue nous 
tenons ou qua nous Gxerqons par nons-mtoes ou par nn autre qui la tient 
ou qni I'exeroe en notre nom 

The definition of the Italian Civil Code is Bimilar (sect. 686) : " FoBses- 
sion is the detention of a thing or the enjoyment of a right by any person 
oither personally or through another who dolains the Ihing or exerciseB the 
right in his name." 

A good analysis of tho generic conception of possession, and of the rela- 
tion between its two vorieties, is to be found in Baadry-LBoantinerie|B 
Traitd de Droit Civil (De la Fiescription, sect. 199) ; " Possession is 
nothing else than the exercise or enjoyment, whether by ourselves or 
through the agency of another, of a real right which we have or claim to 
have over a thing. It makes no difference whether this right is one of 
ownership or one of some other description, such as ususfruetus, usus, 
habitatio, or servttus. The old distinction between possession and quasi- 
poBsessian, which was recognised by Boman law and is still to be found 
in the doctrine of Pothior, has bean rejected, and rightly so. It was m onr 
opinion nothing' more than a result of that confusion between the right of 
ownership and the object of that right, which has been at all times 
prevalent. Possession is merely the exeroise of a right, in reality it is not 
ihe thing which we possess, but the right which we have or claim to have 
over the thing. This is as true of the right of ownership as of the right of 
servitude and usufruct ; and consequently the distinction between the 
possession of a thing and the qaasi-poBBession of a right is destitute of 
foundation,” 

See to the same effect Ihering, Giund des Besitz, p. 169 ; “ Both forms 
of possession consist in the exercise of a right (die Ausffbung eines 
Ecohts)." Bruns, also, recognises the figure of speech on which the dis- 
tinction between corpcieal and incorporeal possession is based. Bechti des 
Besitzes, p. 477. 

S.J. 


21 




322 Possession, [§ 105 

In essence, iherefore, the Wo lorais of possession ai*e 
identical, just as the two forms of ownership are. Possession 
in its full compass and genorie application means Lhe con- 
tinuing exercise of any claim or right. 

§ 106. Relation between PoBseeslon and Ownership. 

“ Possession,” says Ihering (g), ” is the objective realisa- 
tion of ownership.” It is in fact what ownership is in right. 
Possession is the de facto exercise of a claim ; ownership is the 
de jure recognition of one. A thing is owned by mt, when my 
claim to it is maintained by the will of the state as expressed 
m the law; it' is possessed by me, when my claim to it is 
maintained by my own self-assertive will. Ownership is the 
guarantee of the law ; possession is the guarantee of the facts. 
It is wall to have both forma of security if possible ; and indeed 
they normally co-exist. But where there is no law, oi where 
the law is against a man, he must content himself with the 
precarious security of the facts. Even when Lhe law is in 
one's favour, it is well to have the facts on one’s side also. 
Beali poasidentes. Possession, therefore, is the de facto coun- 
terpart of ownership. It is the external form in which rightful 
claims normally manifest themselves. The separation of those 
two things is an exceptional inoidont, duo to accident, wrong, 
or the special nature of the claims in question. Possession 
without ownership is the body of fact, uninformed by the 
spirit of right which usually accompanies it. Ownership 
without possession is right, unaccompanied by that environ- 
ment of fact in which it noimnlly realises itself. The two 
things tend mutually to coincide. Ownership strives to realise 
itself in possession, and possession endeavours to justify itself 
as ownership. The law of prescription determines the process 
by which, through the influence of time, possession without 
title ripens into ownership, and ownership without possession 
withers away and dies (r). 

(gl Grand dos Besits. p. 170 : Det Beoitz die Thatsilohliohkeit dee Bigen- 
thume. See also at p. 190 : Der Besltz iet die ThatsSohlichkeit des Beriits. 

(r) In saying that possession is the de facto connteipaxt of ownership, 
it is to be rememhered that we use both terms in then widest sense, as 
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Spooking generally, ownerahip and poseeseion have the same 
subjGoi-matlor. Whatovor may be owned may bo possessed, 
and whatover may be possessed may be owned. This state- 
ment, howovoz*, is subjoet to important qualifications. There 
aro cilnims which may be realised and exorcised in fact without 
receiving any recognition or protection from the law, there 
being no right vested either in the claimant or in any one else. 
In suoh oases there is possession without ownership. For 
example, men might possess copyrights, trade-marks, and other 
forms of monopoly, even though the law refused to defend 
those interests as legal rights. Claims to them might be 
realised de faoto, and attain some measure of security and 
value from the facts, without any possibility of support from 
the law. 

Conversely there are many rights which can be owned, but 
which are not capable of being possessed. They are those 
which may be termed transitory. Rights which do not admit 
of continuing exercise do not admit of possession either. They 
cannot bo exorcised without being thereby wholly fulfilled and 
destroyed ; therefore they cannot be possessed. A creditor, for 
example, docs not possess the debt that is due to him ; for this 
is a transitory right which in its very nature cannot survive 
its Qxoroiso. .But a man may possess an casement over land, 
beotiuso its oxoroiae and its continued existence are consistent 
with each other. It is for this reason that obligations generally 
(that is to say, rights in personam as opposed to rights in rem) 
do not admit of possession. It is to be remembered, however, 
that repeated exercise is equivalent in this respect to oontinuing 
e xercis e. I may possess a right of way through repeated acts 


including both the coiporsal and incorporeal forms. If we confine our 
attention to corporeal ownership and possession, the correspondence between 
them IS incomplete. Many claims constitute corporeal possession if exer- 
cised de faoto, bnt incorporeal ownership if recognise de jure. Thus 
tonants, bailees, and pledgees have corporoal possession but incorporeal 
ownership. They possess the land or the chattel, but own merely an 
encumbrance over it. The ownership of a book means the ownership of the 
general or restdiMry right to it ; but the xiossession of a book means merely 
the possession of an exclusive right to it for the time heing. That is to say, 
the figurative usage of speech is not the same in possession as in ownership, 
therefore much corporeal possession is the counterpart of incorporeal owner- 
ship. 
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of use, just as I may possess a light of light or support through 
continuous enjoyment. Therefore even obligations admit of 
possession, provided that they are of such a nature ns to 
involve a series of repeated acts of performance. We may say 
that a landlord is in possession of his rents, an annuitant of 
his annuity, a bondholder of his interest, or a master of the 
services of his servant (s). 

We may note finally that, although incorporeal possession 
is possible in fact of aU continuing rights, it by no means 
follows that the recognition of such possession, or the attribu- 
tion of legal consequences to it, is necessary or profitable in 
law. To what extent incorporeal possession exists in law, and 
what consequences flow from it, are questions which are not 
here relevant, but touch merely the details of the legal system. 

§ f07. Possessoi^ Remedies. 

In English law possession is a good title of right against 
any one who cannot show a better. A wrongful possessor has 
the rights of an owner with respect to all persons excep^earlier 
possessors and except the true owner himseK. MamoSther 
legal systems (<), however, go much further than iAri, and 
treat possession as a provisional or temporary title even against 
the true owner himself. Even a wrongdoer, who is deprived 
of his possession, can recover it from any person whatever, 
simply on the ground of his possession. Even the true owner, 
who retakes his own, may be forced in this way to restore it to 
the wrongdoer, and will not be permitted to set up his own 
superior title to it. He must first give up possession, and then 
proceed in due course of law for the recovery of the thing on 


(») Wiudaoheid, H. sect. 464 ; “ If we ask what other rights, in 
addition to real rights, admit of possession, the answer is that in principle 
no right is incapable of possession, which is capable of contmnmg oxereiee 
(davemde AuBfibung}." 

So Ihering, Grand des Besitz. p. 168 : “ The conception of possession is 
applicable to all rights which admit of realisation (Thatsadiliohkeit), that 
is to say, which admit of a oontinning visible exercise." Ihering detoes 
possession generally (p. 160) as '* ThateBohlichkeit der mit danernder Ansfl- 
hnng verbnndenen Eechte.” See also Brans, Becht des Besitzes, pp. 479, 

(t) Sea for example the German Civil Code, sects. 8'68, 861, 864, and the 
Italian Civil Code, sects. 694 — 697. 
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the ground of his ownership. The intention of the law is that 
every possessor shall be entitled to retain and recover his pos- 
session, until deprived of it by a judgment according to law. 

Legal remedies thus appointed for the protection of pos- 
session even against ownership are called “possessory, while 
those available for the protection of ownership itself may be 
distinguished as proprietary. In the modem and medieval 
civil law the distinction is expressed by the contrasted terms 
petitorium (a proprietary suit) and possessorium (a possessory 
suit). 

This duplication of remedies, with the resulting provisional 
protection of possession, has its beginnings in Roman law. It 
was taken up into the canon law, where it received consider- 
able extensions, and through the canon law it became a 
prominent feature of medieval jurisprudence. It' is still 
received in modem Continental systems; but although well 
known to the earlier law of England, it has been long since 
rejected by us as cumbrous and uimeoessary. 

There has been much discussion as to the reasons on which 
this provisional protection of possession is based. It would 
seem probable that the considerations of greatest weight are 
the three following. 

1. The evils of violent self-help are deemed so serious that 
it must be discouraged by taking away all advantages which 
any one derives from it. He who helps himself by force even 
to that which is his own must restore it even to a thief. The 
law gives him a remedy, and with it he must be content. 
This reason, however, can be allowed as valid only in a con- 
dition of society in which the evils and dangers of forcible 
self-redress are much more formidable than they are at the 
present day. It has been found abundantly suf&cierit to 
punish violence in the ordinary way as a criminal offence, with- 
out compelling a rightful owner to deliver up to a trespasser 
property to which he has no manner of right, and which can 
be forthwith recovered from him by due course of law. In the 
case of chattels, indeed, our law has not found it needful to 
protect possession even to this extent. It seems that an owner 
who retakes a chattel by force acts within his legal rights. 
Forcible entry upon land, however, is a criminal offence. 
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2. A second reason for tlae institution of possessory remodies 
is to be found in the serious imperfections of the early pro- 
prietary remedies. Tho procedure by which an owner recovered 
his property was cumbrous, dilatory, and inefficient. Tlie path 
of the claimant was strewn with pitfaUs, and he was lucky 
if he reached his destination without disaster. The part of 
plaintiff in such an action was one of grave disadvantage, and 
possession was nine points of the law. No man, therefore, 
could be suffered to procure for himself by violence the advan- 
tageous position of defendant, and to force his adversary by 
such means to assume the dangerous and difficult post of 
plaintiff. The original position of affairs must first be restored ; 
possession must first be given to him who had it first; then, 

' and not till then, would the law consent to discuss the titles 
of the disputants to the property in question. Yet however 
cogent such considerations may have been in earlier law, they 
are now of little weight. With a rational system of procedure 
the task of the plaintiS is as easy as that of the defendant. 
The law shows no favour to one rather than to the other. 

3. A third reason for possessory remedies, closely connected 
with the second, is the difficulty of tlie proof of ownership. 
It is easy to prove that one has been in possession of n thing, 
but difficult (in the absence of any system of registration of 
title) to prove that one is the owner of it. Therefore it was 
considered unjust that a man should be allowed by violence to 
transfer the heavy burden of proof from his own shoulders to 
those of his opponent. Every man should bear his own 
burden. He who takes a thing by force must restore it to him 
from whom he has taken it; let him then prove, if he can, that 
he is the owner of it ; and the law wU then give to him what 
it will not suffer him to take for himself. But English law has 
long since discovered that it is possible to attain this end in a 
much more satisfactory and reasonable way. It adjusts the 
burden of proof of ownership with perfect equity, without 
recourse to any such anomaly as the protection of the possessor 
against the owner. This it does by the operation of the three 
following niles: 

i 1. Prior possession is primd facie pmof of title. Even in 
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lliQ ovtUnuvy pvopriotnry notion n claimant need do notUng 
move tlinn pi'ove that ho had nu older possession than that of 
the defendant ; for the luvv will prosumo from this prior posses- 
sion a better title. Qui prior eai tempoie poiior eat jure. 

2. A defendant is always at liberty to rebut this presump- 
tion by proving that the bettor title is in himself. 

3. A defendant is not allowed to set up the defence of jus 
tortii, as it is called; that is to say, he will not be heard to 
allege, as against the plaintiff's claim, that neither the plaintiff 
nor he himself, but some third person, is the true owner. Let 
every man come and defend his own title. As between A. 
and B. the right of C. is irrelevant. 

By the joint operation of these three rules the same purpose 
is effected as was sought in more cumbrous fashion by the 
early duplication of pioprietary and possessory remedies (li). 


SUMMARY OF CHAPTERS XIII. AND XIV. 


■ flu fact — possessio naturalis. 

Possession I law-possessio cxvilis. 

Possession in law 

p . (Corporeal — possessio corporis — Sachenbesitz. 

ossesaion | inporporpoi — possessio juris— Rechtsbesitz. 

Corporeal possession — the continuing exercise of a daim to the ex- 
dusivo use of a material thing. 

, , . [ Animus sibi habendi. 

Elements of corimrcal possession | 

Animus sibi habondi : 

1. Not necessarily a daim of right. 

2. Must be exclusive. 

3. Not necessarily a daim to use as owner. 

4. Not necessarily a daim on one’s own behalf. 

5. Not necessarily specific. 

Corpus — the effective realisation of the animus in a security for en- 
joyment. 

Elements of the corpus : 

1. A relation of the possessor to other persons, amounting to 
a security for their non-interference. 


(«) Asher v. Whitloeh, L. E 1 Q. B. 1 ; Armorte v. JJelamirie, 1 Sirs. 
604; 1 Sm. Ij. C. 10th ed. 848; Bridges v Hawhesworih, 21 Xj. J. Q- D. ff*- 
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The grounds ol such security ; 

1. Physical power. 

2. Personal presence. 

3. Secrecy. 

4. Custom. 

5. Respect lor rightful dsims. 

6. Mauifestation of the animus. 

1. Protection afforded by other possessions. 

The rights of >a finder. 

2. A relation of the possessor to the thing possessed, amount- 
ing to a security for the use of the tiling at will. 

. f Immediate — without the intervention of another person. 


I Mediate — through or by means of another person. 

1. Through servants or agents. 

Mediate possession. 2. Through bailees or tenants at will. 

3. Through persons claiming temporary posses- 
sion for themselves. 

The relation between the mediate and the immediate possessor. 

The exclusiveness of possession. 

Exceptional instances of duplicate possession : 

1. Mediate and immediate possession. 

2. Possession in common. 

3. Corporeal and incorporeal possession. 

The acquisition of possession : 


|1. Taking. 
[2. Delivery 


( Actual. 

Traditio brevi manu. 
Constructive - Constitutum possessorium. 
Attornment. 


Possession not essentially the physical power of exclusion. 
Incorporeal possession ; 

Its nature— the continuing exercise of any claim, save one to the 
exclusive use of a corporeal thing. 

Its relation to corporeal possession. 

The generic conception of possession. 

The relation between possession and ownership. 

Possession the de facto exercise of a claim. 

Ownership the de jure recognition of one. 

The identity of the objects of ownership and possession. 

Exceptions : 

1. Things which can be possessed, but cannot be owned. 

2. Things which can be owned, but cannot be possessed. 
Possessory remedies : 

1. Their nature. 


2. Their objects. 

3. Their exclusion from English law. 



CHAPTER XV. 


PBESONS. 

§ 108. The Nature of Personality. 

The purpose of this chapter is to investigate the legal concep- 
tion of personality. It is not permissible to adopt the simple 
device of saying that a person means a human being, for even 
in the popular or non-legal use of the term there ore persons 
who arc not men. Personality is a wider and vaguer term 
than humanity. Gods, angels, and the spirits of the dead are 
persons, no less than men are. And in the law this want of 
coincidence between the class of persons and that of human 
beings is still more marked. In the law there may be men 
who are not persons; slaves, for example, are destitute of legal 
personality in any system which regards them as incapable of 
either rights or liabilities. Like cattle, they are things and 
the objects of rights; not persons and the subjects of them. 
Conversely there are, in the law, persons who are not men. A 
joint-stock company or a municipal corporation is a person in 
legal contemplation. It is true that it is only a fictitious, not 
a real person; but it is not a fictitious man. It is personality, 
not human nature, that is fictitiously attributed by the law 
to bodies ooi’porate. 

So far as legal theory is concerned, a person is any being 
whom the law regards as capable of rights or duties. Any 
being that is so capable is a person, whether a human being 
or not, and no being that is not so capable is a person, even 
though he be a man. Persons are the substances of which 
rights and duties are tho attributes. It is only in this respect 
that persons possess juridical significance, and this is the 
exclusive point of view from which personality receives legal 
recognition. 
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But wo may go one step fvurtliei* than tins in tlio analysis. 
No being is capable of rights, unless also capable of intorosts 
which may be affected by the acts of others. Por every right 
involves an underlying interest of this nature. Similarly no 
being is capable of duties, unless also capable of acts by which 
the interests of others may be affected. To attribute rights 
and duties, therefore, is to attribute interests and acts as their 
necessaiy bases. A person, then, may be defined, for the 
purposes of the law, as any being to whom the law attributes 
a capability of interests and therefore of rights, of acts and 
therefore of duties. 

Persons as so defined are of two kinds, distinguishable as 
natural and legal. A natural person is a being to whom the 
law attributes personality in accordance with reality and truth. 
Legal persons are beings, real or imaginary, to whom the law 
attributes personality by way of fiction, when there is none in 
fact. Natural persons are peraons in fact as well as in law; 
legal persons ore pereons in law but not in fact (®). 

§ 109. The Legal Status of the Lower Animals. 

The only natural persons are human beings. Boasts are 
not persons. They are merely things — often the objoebs of 
legal rights and duties, but never the subjects of them. 
Beasts, like men, are capable of acts and possess interests. 
Yet their acts are neither lawful nor unlawful; they are not 
recognised by the law as the appropriate subject-matter either 
of permission or of prohibition. Archaic codes did not scruple, 
it is true, to punish with death in due course of law the beast 
that was guilty of homicide. “If an ox gore a man or a 
woman that they die : then the ox shall be surely stoned and 
his flesh shall not be eaten ” (y). A conception such as this 
pertains to a stage that is long since past; but modern law 
shows us a relic of it In the rule that the owner of a beast is 
liable for its trespasses, just as a master must answer for his 
servant, or a slave-owner for his slave (a). This vicarious 


(as) Legal pereoiiB ere also termed fiotitioae, jurietic, artifloial, or moral. 
(y) Exodua xxi. 28. To the same effect see Plato’s Laws, 873. 

( 2 ) Ellis V. Loftua Iron Company, L. E. 10 0. P. at p. 18 : “In the 
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liability, however, does not involve any legal recognition of the 
personality of the animal whose misdeeds are thus imputed to 
its owner. 

A beast is as incapable of legal rights as of legal duties, for 
its interests receive no recognition from the law. Hominum 
aausa omtie jus oonatituium (a). The law is made for men, 
and allows no fellowship or bonds of obligation between them 
and the lower animals. If these last possess moral rights — as 
utilitarian ethics at least need not scruple to admit — ^those 
rights are not recognised by any legal system. That which is 
done to the hurt of a beast may be a wrong to its owner or to 
the society of mankind, but it is no wrong to the beast. No 
animal can be the owner of any property, even through the 
medium of a human trustee. If a testator vests property in 
trustees for the maintenance of his favourite horses or dogs, he 
will thereby create no valid trust enforceable in any way by or 
on behalf of these non-human beneficiaries. The only effect of 
such provisions is to authorise the trustees, if they think fit, to 
expend the property or any part of it in the way so indicated ; 
and whatever part of it is not so spent will go to the testator’s 
representatives as undisposed of (b). 

There are, however, two oasos in which beasts may be 
thought to possess legal rights. In the first place, cruelty to 
animals is a criminal offence, and in the second place, a trust 
for the benefit of particular classes of animals, as opposed to 
one for individual animals, is valid and enforceable as a public 
and charitable trust ; for example, a provision for the establish- 
ment and maintenance of a home for stray dogs or* broken- 
down horses (c). Are we driven by the existence of these 
cases to recognise the legal rights and therefore the legal per- 
sonality of beasts? There is no occasion for any such conflict 
with accustomed modes of thought and speech. These duties 
towards animals are conceived by the law as duties towM’ds 


case of animals trespassing on land the mere act of the animal belonging to 
a man which he could not foresee, or which he took all reasonable means of 
preventing, may be a trespass, inasmuch as the same act if done by himself 
would have been a trespass.” Cf. Just. Inst. iv. 9. 

(o) D. 1. 6. 2. 

(b) Jn rfl Dean, 41 Oh. D. BB2. 

(c) Jhid. p. BBT. 
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society it&elf. They coirespond not to private rights vested in 
the immediate beneficiaries, but to public rights vested in the 
community at large — for the community has a rightful interest, 
legally recognised to this extent, in the well-being even of the 
dumb animals which belong to it 

§ 110. The Legal Status of Dead Men. 

Dead men are no longer persons in the eye of the law. 
They have laid down their legal personality with their lives, 
and are now as destitute of rights as of liabilities. They have 
no lights because they have no interests. There is nothing 
that concerns them any longer, “ neither have they any more 
a portion for ever in anything that is done under the sun.” 
They do not even remain the owners of their property until 
their successors enter upon their inheritance. We have already 
seen how, in the interval between death and the entering of 
the heir, Eoman law preferred to personify the inheritance 
itself, rather than attribute any continued legal personality or 
ownership to the dead man (d). Bo in English law the goods 
of an intestate, before the grant of letters of administration, 
have been vested in the bishop of the diocese or in the judge of 
the Court of Probate, rather than left to the dead until they 
are in truth acquired by the living. 

Yet although all a' man’s rights and interests perish with 
him, he does when alive concern himself much witli that which 
shall become of him and his after ho is dead. And the law,^ 
without conferring rights upon the dead, does in some degree j 
recognise and take account after a man’s death of his desires i 
and interests when alive There are three things, more • 
especially, in respect of which the anxieties of living men 
extend beyond the period of their deaths, in such sort that the 
law will take notice of them. These are a man|^s body, his 
r^utation, and his estate. By a natural illusion a living man 
deems himself interested in the treatment to be awarded to his 
own dead body. To what extent does the law secure his 
desires in this matter? A corpse is the property of no one. It 


(d) Heieditas personae vice fnogitar. D 46. 1. 22 Gieditum eel: here- 
ditatem dominam esee, defunct)! locum obtinere. B. 28. 6. 81. 1 
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cannot be disposed of by will or any other instrument (e), and 
no wrongful dealing with it can amount to theft (/). The 
criminal law, liowever, secures decent burial for all dead men, 
and the violation of a grave is a criminal offence [g). “ Every 
person dying in this country,” it has been judicially 
declared Qi), “ has a right to Christian burial.” On the other 
hand the testamentary directions of a man as to the disposal 
of his body are without any binding force (i), save that by 
statute he is given the power of protecting it from the indignity 
of anatomical uses (j). Similarly a permanent trust for the 
maintenance of his tomb is illegal and void, this being a 
purpose to which no property can be permanently devoted (&). 
Even a temporary trust for this purpose (not offending against 
the rule against perpetuities) has no other effect than that 
already noticed by us as attributed to trusts for animals, its 
fulfilment being lawful but not obligatory (I). Property is for 
the uses of the living, not of the dead. 

The reputation of the dead receives some degree of protec- 
tion from the criminal law. A libel upon a dead man will be 
punished as a misdemeanour — but only when its publication^ 
is in truth an attack upon the interests of living persons. i 
The right so attacked and so defended is in reality not that of 
the dead, but that of his living descendants. To this extent, 
and in this manner only, has the maxim De mortuie nil nisi 
bonum obtained legal recognition and obligation (m). 

By far the moat important matter, however, in which the 
desires of dead men are allowed by the law to regulate the 
actions of the living is that of testamentary succession. For 
many years after a man is dead, his hand may continue to 


(e) Williams v. Williams, 20 Oh. D. 660. 

(/) B. V. Baynes, 2 Easl, F. 0. 862. 

(j) Foster v. Dodd, L. B. S 9. B. at p. 77 : " 'Whethar in ground conse- 
orated or nneonseoratad indignitieB oflerea to human remains in improperly 
and indecently disinterring them, are the ground of an indiotment.” 

(h) B. V. Stewart, 12 Ad. & Bl. 777. As to the lawfulness of cremotion, 
see Beg. v. Price, 12 Q. B. D. 247. 

(i) Williams v. Williams, 20 Oh. D, 669. 

(j) 2 & 3 Wm. IV. o. 76, s. 7. 

(ft) In re Vaaghan, S3 Oh. D, 187 ; ffoare v. Osiame, 1 Eq. 687. 

(l) In re Dean, 41 Oh. D. 667. 

(m) 6 Oo, Bep. 126 a; B. v. Labouahere, 12 Q. B. D. 820; Stephen’s 
Digest of Criminal Law, sect, 291, 6th ed. 
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regulate and determine the disposition and enjoyment ot the 
property which he owned while living. This, however, is a 
matter which will receive attention more fitly in another place. 

§ 111. The Legal Status of Unborn Persons. 

Though the dead possess no legal personality, it is otherwise 
with the unhom. There is nothing in law to prevent a' man 
from owning property before he is born. His ownership is 
necessarily contingent, indeed, for he may never be bom at all ; 
but it is none the less a real and present ownership. A naan 
may settle property upon his wife and the children to be born 
of her. Or be may die intestate, and his unborn child will 
inherit his estate. Yet the law is careful lest property should 
be too long withdrawn in this way from the uses of living 
men in favour of generations yet to come ; and various restric- 
tive 1 ‘ules have been established to this end. No testator could 
now direct his fortune to be accumulated for a hundred years 
and then distributed among his descendants. 

' A child in its mother's womb is for many purposes regarded 
' by a legal fiction as already born, in accoi’dance with the 
maxim, Nasoiiurus pro jam rudo habotur. In the words of 
Coke : “ The law in many oases hath consideration of him in 
respect of the apparent expectation of his birth ” (n). 

To what extent an unborn person can possess pereonal as 
well as propriety rights is a somewhat unsettled question. 
It has been held that a posthumous child is entitled to com- 
pensation under Lord Campbell’s Act for the death of his 
father (o). Wilful or negligent injury infiioted on a child in 
the womb, by reason of which it dies after having been bom 
alive, amounts to mmxier or manslaughter (p). A pregnant 
woman condemned to death is respited as of right, until she 
has been delivered of her child. On the other hand, in a case 
in which a claim was made by a female infant against a 
railway company for injuries inflicted upon her while in her 

(n) 7 Oo. Bep. 8 b. Compare D. 1. 6. 26 : Qui in uteio sunt in toto 
paene jvire civUi intelleguntur in reium natura esse. 

(o) The George and Richard, L. B. 8 Ad. & Eoo. 466. 

(p) R. V. Senior, 1 Moody, 0. 0. 844 j R. v. West, 2 Car. & Kir, 784. 
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iiiothor’a wojnb Ihrougli a callision. duo to the defendant’s 
nogligoncQ, it wna hold by an Mali court that no cause of 
action was disclosed (g). The decision of two of the four 
judges, however, proceeded upon the ground that the company 
owed no duty of care towards a person whose existence was 
unknown to thorn, and not upon the ground that an unborn 
child has in no case any right of immunity from personal 
harm. 

The rights of an unborn person, whether proprietary or 
pei'sonal, are all contingent on his birth as a living human 
being. The legal personality attributed to him by way of 
anticipation falls away ab iniiio if he never takes his place 
among the living. Abortion is a crime ; but it is not homicide, 
unless the child is born alive before he dies. A posthumous 
child may inherit; but if he dies in the womb, or is stillborn, 
his inheritance fails to taire effect, and no one can claim 
through him, though it would be otherwise if he lived for an 
hour after his birth. 

§ 112. Double Personality. 

It often happens that a single human being possesses a 
double personality. He is one man, but two persons. Unus 
homo, it is said, plwes personas sustinoi. In one capacity, 
or in one right as English lawyers say, he may have legal 
relations with himself in his other capacity or right. He 
may contract with himself, or owe money to himself, or 
transfer property to himself. Every contract, debt, obligation, 
or assignment requires two persons; but those two persons 
may be the same human being. This double personality, 
exists chiefly in the case of trusteeship. A trustee is, as we 
have seen, a person in whom the property of another is 
nominally vested, to the intent that he may represent that 
other in the management and protection of it. A trustee, 
therefore, is for many purposes two persons in the eye of the 
law. In right of his beneficiary he is one person, and in his 
own right he is another. In the one capacity he may owe 


'(g) Walker v. Great Northern Ry. Co. of Ireland, 28 L. B. Ii. 69. 




336 


Pbrsons. 


[§113 


money to himself in the other. In tho one capacity he may 
own an encumbrance over property which belongs to himself 
in the other. He may be his own creditor, or his own land- 
lord; as where a testator appoints one of his creditors as 
his executor, or makes one of his tenants the trustee of his 
land (r). In all such cases, were it not for the recognition of 
double personality, the obligation or encumbrance would be 
destroyed by naerger, or eonfuaio as the Eomans called it, for 
two persons at least are requisite for the existence of a legal 
relation. No man can in his own right be under any obliga- 
tion to himself, or own any encumbrance over his own 
property. Nnlli res aua aervit (s). 

§ 113. Legal Persons. 

A legal person is any subiect-matter to which the law 
attributes a merely legal or fictitious personality. This 
extonsicxQ, for good and sufBeient reasons, of the conception of 
personality beyond the limits of fact — this recognition of 
persons who are not men — ^is one of the most noteworthy 
feats of the legal imagination, and the true nature and uses 
of it will form the subject of our consideration during the 
remainder of this chapter. 

Tho law, in creating legal persons, always does so by 
personifying some real tiring. Such a person has to this 
extent a real existence, and it is his personality alone that is 
fictitious. There is, indeed, no theoretical necessity for this, 
since the law might, if it so pleased, attribute the quality of 
per*sonality to a purely imaginary being, and yet attain the 
ends for which this fictitious extension of personality is 
devised. Personification, however, conduces so greatly to 
simplicity of thought and speech, that its aid is invariably 
accepted. The thing personified may be termed the corpus 
of the legal person so created (i) ; it is the body into which 
the law infuses the animus of a fictitious personality. 

(r) The maxim of the law is : Qvmm duo jura in una persona conourrunt, 
aequum est ac si essent m duobus. Galvin's Case, 2 State Tiials, E84 
Goppin V. Qoppin, 2 P. W. 296. 

(s) D. 8. 2. 26. 

(i) Gorman writers term it the substratum or Unterlage of the flotitions 
person. 'Windsoheid, I. sect. 57. Vangerow, I. sect. 68 Puchta, H. 192. 
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Although all iiotitious or legal personality involves per- 
sonification, the converse is not true. Personification in itself 
is a mere metaphor, not a legal fiction. Legal personality 
I is a definite legal cpnoeption; personification, as such, is a 
1 mere artifice of speech devised for compendious expression. 
In popular language, and in legal language also, when siriot- 
uesB of speech is not called for, the device of personifiication is 
extensively used. We spealr of the estate of a deceased 
person as if it were itself a person. We say that it owes 
debts, or has debts owing to it, or is insolvent. The law, 
however, recognises no legal personality in such a case. The 
rights and liabilities of a dead man devolve upon his heirs, 
executors, and administrators, not upon any fictitious person 
known as his estate. Similarly we speak of a piece of land as 
entitled to a servitude, such as a right of way over another 
piece. So, also, in the case of common interests and actions, 
we personify as a single person the group of jndividunlB con- 
cerned, even though the law recognises no body corporate. 
We speak of a firm as a person distinct from the individual 
partners. We speak of a jury, a bench of judges, a public 
meeting, the community itself, as being itself a person instead 
of merely a group or society of persons. But logal personality 
is not reached until the law recognises, over and above the 
associated individuals, a fictitious being which in a manner 
represents them, but is not identical with them. 

Legal persons, being the arbitrary creations of the law, 
may be of as many kinds as the law pleases. Those which 
are actually recognised by ou r own system, however, all fall 
within a single class, namely, oorporatious or bodies corporate. 
A corporation is a group or series of persons which by a legal 
fiction is regarded and treated as itself a person. If, however, 
we take account of other systems than our own, we find 
that the conception of legal personality is not so limited in its 
application, and that there are at least three distinct varieties. 
They are distinguished by reference to the different kinds of 
things which the law selects for personification. 

1. The first class of legal persons consists of corporations, 
as already defined, namely, those which are constituted "By the 

22 


S.J. 
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personification of groups or aeries of individuals. The indi- 
viduals who thus form the corpus of tho legal poraon uro 
termed its vienibers. We shall consider this form of fictitious 
personality more particularly in the sequel. 

2. The second class is that in which the corpus, or object 
selected for personification, is not a group or series of persons, 
but an institution. The law may, if it pleases, regard a church 
or a hospital, or a university, or a library, as a pei-son. That 
is to say, it may attribute personality, not to any group of 
persons connected with the institution, but to the institution 
itself. Our own law does not, indeed, so deal with the matter. 
The person Icuown to the law of England as the University 
of London is not the institution that goes by that name, but 
■a personified and incorporated aggregate of human beings, 
'namely, the chancellor, vice-chancollor, fellows, and graduates. 

It is well to remember, however, that notwithstanding this 
tradition and practice of English law, fictitious pefsonality is 
not limited by any logical necessity, or, indeed, by any obvious 
requirement of expediency, to the incorporation of bodies of 
individual persons (it). 

3. The third kind of legal person is that in which the 
corpus is some fund or estate devoted to special uses — a 
charitable, fund, for example, or a trust estate, or the property 
of a dead man or of a bankrupt. Here, also, English law 
prefers the process of incorporation. If it chooses to personify 
at all, it personifies, not the fund or the estate, but tho body 
of persons who administer it. Yet the other way is equally 
possible, and may bo equally expedient. The choice of the 
corpus into which the law shall breathe the breath of a 
fictitious personality is a matter of form rather than of sub- 
stance, of lucid and compendious expression rather than of 
legal principle. 


(ttj Oooaaionallj in the stolule hook we find eo-oalled corporations which 
are in truth not corporations at all — having no mcorporatod membeis — but 
are merely personified inslituUona. The Commonwealth Bank oi Australia 
constituted by an Act of the Bedetal Parliament of Australia, is on example. 
See the Commonweallh Bank Act, X911, s, 6 : “ A Commonwealth Bonk, to 
be called the Commonwealth Bank of Australio, is hereby established." 
Sect. 6 : " The Bank shall be a body corporate with perpetual succession 
and a common seal, and may hold land, and may sue and be sued in its 
corporate name." 
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§ 114. Gofpovations. 

"We have now io consider more particularly the nature and 
purposes of the legal ooneeption of incorporation, inasmuch 
as legal peraonality goes no further than this in English law. 
Much of what is said in this special connection, however, will 
be applicable mutaiis mutandis to the other classes of legal 
persons also. 

Corporations arc of two kinds, distinguished in English law 
as corporations aggregate and corporations solo. "Persons,” 
says Coke (a:), “ are of two sorts, persons natural created of 
God, . . . and persons incorporate or politique created by the 
policy of man (and therefore they are called bodies politique) ; 
and those be of two sorts, viz., either sole, or aggregate of 
many.” A corporation aggregate is an incorporated gn'ouf of 
co-existing persons, and a corporation sole is an incorporated 
series of successive persons. The former is that which has 
several members at a time, while the latter is that which has 
only one member at a time. Corporations aggregate are by 
far the more numerous and important. Examples are a 
registered company, consisting of all the shareholders, and a 
municipal corporation, consisting of the inhabitants of the 
borough. Corporations sole are found only when the succes- 
sive holders of some public ofBce are incorporated so as to 
constitute a single, permanent, and legal person. The Sove- 
reign, for example, is a corporation of this kind at common 
law, while the Postmaster-General (y), the Solicitor to the 
Treasury («), and the Secretary of State for War (a) have 
been endowed by statute with the same nature (b). 

It is essential to recognise clearly the element of legal 
fiction involved in both those forms of incorporation, for this 


(x) Go. XjIU. Q a. 

(j/) 8 Bd. VH. o. 48, 8. 33. 

(z) 39 & 40 Yict. 0 . 18, 8. 1. 

(a) 18 & 10 Viot. 0 . 117, 8. 9. 

(b) Corporations sole are not a peculiarity of Bnglish law. The distinc- 
tion between the two forms of mcorporation is well known to foreign 
jurists. See Windsoheid, I. seot. 67. Vimgerow, I. sect. 63. The Bnglish 
law as to corporations sole is extremely imperfect and undeveloped, bnt 
the conception itself is perfectly logical, and is capable of serions and 
profitable uses. Maitland has traced the history of this branch of the law 
in two aitioles in the L. Q. R. XVI., p. 335, and XVH., p. 131. 
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has been made by some writers a matter o£ dispute. A com- 
pany is in law something different from its shareholders or 
members (o). The property o£ the company is not in law 
the property of the shareholders. The debts and liabilities of 
the company are not attributed in law to its members. The 
company may become insolvent, while its members remain 
rich. Contracts may be made between the company and a 
shareholder, as if between two persona entirely distinct from 
each other. The shareholders may become so reduced in 
number that there is only one of them left; but he and the 
company will be distinct persons for all that (d). 

May we not go further still, and say that a company is capable of 
surviving the last of its members ? At common law indeed, a corpora- 
tion is dissolved by the death of all its members (e). There is, how- 
ever, no logical necessity for any such rule, and it does not apply to 
coiporatlons sole, for beings of this sort lead a continuous life, not- 
withstanding the intervals between the death or retirement of each 
occupant of the office and the appointment of his successor. Nor is 
there any xeason to suppose that such a ground of dissolution is 
known to the trading corporations which are inoorporateH under the 
Companies Acts. Being established by statute, they can be dissolved 
only in manner provided by the statute to which they owe their 
origin (/). The representatives of a deceased shareholder are not 
themselves members of the company, unless they become registered as 
such with their own consent. If, therefore, on the death of the last 
surviving members of a private company, their executors re [use or 
neglect to be registered in their stead, the company will no longer 
have any members. Is it, for that reason, ipso jwe dissolved? If 
net, it is clear that since a company can survive its members and 


(fl) Savigny, System, sect. 90 : " The aggregate of the members who 
compose a corporation differs essentially from the corporation itself." The 
Great Maatem Ry. Co. v. Turner, L. B. 8 Ch. at p. 163 : " The Company 
is a mere abstraction of law." Flitcroft’s Case, 31 Ob. B. at p. 686 : '^Tbe 
cnipoiation is not a mere aggregate of shareholders." Salomon v. Salomon 
S Co., (1897) A. 0. at p. 81 : " Tbs oompony is at law a different person 
altogether from the subsoribers to the memorandum." 

(d) B. 8. 4. 7. 3. Cum jus oumium in unum reciderit, et stet nomen 
imiversitatie. Universitas is the generic title of a corporation in Boman 
law, a title retained to this day in the case of that particular form of cor- 
poration which We know as a university. 

(s) Blackstone, I. 486. 

(f) Bindley on Companies, H. p. 822 (6th ed.) : "A company which is 
incorporated by act of parliament can be dissolved only as therein provided, 
or by another act of parliament." 
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exist without them, it must be something entirely distinct from 
them (3). 

In all those respects a corporation is essentially different 
from an unincorporated partnership A firm is not a person 
in the eye of the law; it is nothing else than the sum of its 
individual members. There is no fictitious being, standing 
over against the partners, as a company stands over against 
its shareholders. The property and debts of the firm are 
nothing else than those of the pai'tners. A change in the 
list of partners is the substitution of a new firm for the old 
one, and there is no permanent legal unity, as in the case of 
the company. There can be no firm which consists of one 
partner only, as a company may consist ot one member. The 
incorporation of a firm — ^that process by which an ordinary 
partnership is transmuted into a company — effects a funda-' 
mental change in the legal relations of its members. It is 
nothing less than the birth of a new being, to whom the whole ' 
business and property of the partnership is transferred — Cj 
being without soul or body, not visible save to the eye of the 
law, but of a kind whose power and importance, wealth andj 
activity, arc already great, and grow greater every day. 

In the case of corporations solo, the fictitious nature of 
their personality is equally apparent. The chief difficulty in 
apprehending the true nature of a corporation of this descrip- 
tion is that it bears the same name as the natural person who 
is its sole member for the time being, and who represents it 
and acts for it. Each of them is the Sovereign, or the Solioitor 
to the Treasury, or the Secretary of State for War. Neverthe- 
less under each of these names two porsons live One is a 
human being, administering for the time being the duties and 
affairs of the office. He alone is visible to the eyes of laymen. 
The other is a mythical being whom only lawyers know of, 
and whom only the eye of the law can perceive. He is 
the true occupant of the office; he never dies or retires; the 
other, the person of flesb and blood, is merely his agent and 
representative, through whom he performs his functions. The 


(ff) That a corporation may surviva the last of its members is admitted 
by Savigny (System, sect. 89), and Windsoheid (I. sect. 61). 
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living official comes anrl goes, but this offspring of the law 
remains the same for ever. 

The doctrine that corporations are personae fleiae, though gener- 
ally received, has not passed unchallenged. Attempts have been made 
in recent years, especially by German jurists, to establish in place of 
it a new theory which regards corporate personality as a reslity, and 
not a fictitious construction of the law. A corporation, it is said, is 
nothing more, in law or in foot, than the aggregate of its members 
conceived as a unity, and this unity, this organisation of human 
beings, is a real person and a living organism, poesessed of a real will 
of its own, and capable of actions and of responsibility for them, just 
as a man is. 

With respect to this theory it is to be observed that, even if applic- 
able to corporations aggregate, it must leave corporations sole and 
the other classes of legal persons to be explained in the older fashion. 
And even in the case of corporations aggregate it seems impossible 
to admit that their personality is anything more than the outcome of 
metaphor and fiction. A society is not a person, but a number of 
persons. The so-called will of a company is in reality nothing but the 
wills of a majority of its directors or shareholders. Ten men do not 
bacoine in fact one person, because they associate themselves together 
for one end, any more than two horses become one animal when they 
draw the same cart. The npparmit labsurdity of holding that a rich 
and powerful joint-stock company is a mere fiction of the law, and 
possesses no real existence, proceeds not from the fiction-Uieory, but 
from a misunderstanding of it. ^No one denies the reality of tlie 
company (that is to say, the group of shareholders). What is in 
tonth denied is the reality of its personality. A group or society of 
men is a very real thing, but it is only a fictitious person (h). 


(h) The leading advocate of this realistic theory is Gierke (Dio Genoa- 
sensohaftstbeorie, 1887. Deutches Drivatrecht, 1896). See also Deruburg, 
Pandekten, I. sect. 69, and Mestre, Les Personnes Morales, 1889. In 
England it has received sympathetic exposition, if not express support 
from Maitland in the Introduction to his translation of part of Gierke’s 
GenosssnBchaftBreclit (Political Theories of the Middle Ages, 1900). See 
also, to the same effect, Pollock, Jurisprudence, p. IID, 2nd ed., and 
L. Q. E, vol. 27, p. 219; Brown, Austinian Theo^ of Law, Excursus A; 
22 L. Q, B. 178, Ths Legal Personality of a Eoroign Corporation, by 
B. H. Young. Savigny ond Windsoheid are representative adherents of 
the elder doctrine. For further diaoussions of this question see Harvard 
Law Eeview, vol. xxiv. pp. 263, 347 (Corporate Personality, by A. W. 
Maohen) ; Law Quarterly Eeview, vol. xxvii. p. 90 (Legal Personality, by 
Prof. W. M. Geldart); Gray's Nature and Sources of the Law, oh. 2; 
Svleilles, De la personnalitd juridique. 
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§ 118. The Agents, Benefloiarles, and Members of a 
Corporation. 

Although oorporationa are fictitious persons, tho acts and 
interests, rights and liabilities, attributed to them by the law 
are those of real or natural persons, for otherwise the law of 
corporations would be destitute of any relation to actual fact 
and of any serious purpose. Every corporation, therefore, 
involves in the first place some real person or persona whose 
interests are fictitiously attributed to it, and in the second 
place some real person or persons whose acts are fictitiously 
imputed to it. A corporation, having neither soul nor body, 
cannot act save through the agency of some representative 
in the world of real men. Eor the same reason it can have 
no interests, and therefore no rights, save those which are 
attributed to it as a trustee for or otherwise on behalf of 
actual human beings (i). Whatever a company is reputed to 
do in law is done in fact by the directors or the shareholders 
as its agents and representatives. Whatever interests, lights, 
or property it possesses in law oro in fact those of its share- 
holders, and are held by it for their benefit. Every legal 
person, therefore, has coiTeaponding to it in the world of 
natural persons certain agents or representatives by whom it I 
acts, and certain beneficiaries on whose behalf it exists and 1 
fulfils its functions. Its representatives may or may not be i 
different persons from its beneficiaries, for these two capacities 
may or may not bo united in the same individuals. The 
shareholders of a company are not merely the persons for 
whose benefit it exists; they are also those by whom it acts. 

I Tn the case of a corporation established for charitable purposes 
' it is otherwise, for the beneficiaries may have no share what- 
ever in the management of its affairs. 


(i) The relation between a corporation and its beneficiariea may or may 
not amount to a trust in the proper sense of the term. A share in a com- 
pany is not the beneficial ownership of a certain proportion of the 
company’s property, but the benefit of a contract made by the shareholder 
with the company, under which he is entitled to be paid a share of the 
profits made by the company, and of the eurplue assets on its dissolution. 
A share is a chose in action — on obligation between the company and the 
shareholder. Colonial Sank v. Whinnsy, 11 A. C. 426. 
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The representatives and benofioiarios of a oorporntion must 
not be confounded with its membors. These last are, as we 
have seen, the individuals who form tho group or series 
personified by the law, and who so constitute the corpus or 
I body of the fictitious person thus created. Membership of a 
corporation does not in itself affect in any way the rights 
or liabilities of the members, for it is nothing more than a 
matter of form. A man’s privileges and responsibilities in 
respect of a corporation depend on whether he is one of its 
representatives or beneficiaries, not on whether he is formally 
accounted by the law as one of its members. Municipal 
corporations are constituted by the incorporation of the inhabi- 
tants of boroughs ; but if by statute it were declared that they 
should consist for the future of the mayor, aldermen, and 
couneillora, the change would not affect the rights, powers, or 
liabilities of any human being. 

The extent to which the three classes of persons with 
whom a corporation is concerned, namely its members, its 
representatives, and its beneficiaries, are coincident and com- 
prise the same persons, is a matter to be determined as the 
law thinks fit in the particular oaso. The membors of o 
I corporation may or may not bo those by whom and 

I they may or may not be those on whoso behalf it 

It is worth notice that some or all of the members of n 
corporation may be corporations themselves. There is nothing 
to prevent the shares of a company from being held by other 
companies. In this case the fiction of incorporation is 
duplicated, and the law creates a fictitious person by the 
personification of a group of persons who themselves possess 
a merely legal and artificial personality. 

§ 116. The JLots and Liabilities of a Corporation. 

When a natmal person acts by an agent, the authority of 
the agent is conferred, and its limits are determined, by the 
will and consent of the principal. In general only those acts 
of the agent are imputed by the law to the pruiaipal, which 
are within the limits of the agent’s authority as thus created 
and circumscrihcd. But in the case of a corporation it is 
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nooesaai’ily otlierwiso. A legal person is as incapable of con- 
ferring authority upon au agent to act on its behalf, as of 
doing the act in piopria povaona. The authority of the agents 
and representatives of a corporation is therefore conferred 
limited, and determined, not by the consent of the principal, but 
bj' the law itself. It is the law that determines who shall act 
for a corporation, and within what limits his activity must be 
condned. Any act which lies beyond those legally appointed 
limits will not be imputed to the corporation, even though 
done in its name and on its behalf. It is said to be ultra vires 
of the corporation, and as a corporate act it is null and void 

Speaking generally, we may say that a corporation can do 
those things only which are incidental to the fulfilment of the 
purposes for which the law created it. All its acts must be 
directed to its legally appointed end. Thus the memorandum 
of association of a company must set forth the purposes for, 
which it is established; and oven the unanimous consent of 
the whole body of shareholders cannot effectively enable the^ 
company to act beyond the limits so marked out for its 
activity. 

It is well settled in the law of England that a corporation 
may be Iveld liable for wrongful acts, and that this liability 
oxtonds even to those oases in which malice, fraud, or other 
wrongful motive or intent is a necessary element. A company 
may bo suod for libol, malicious prosecution, or deceit (fc). 
Nor is this responsibility civil only. Corporations, no less than 
mon, are within reach of the arm of the criminal law. They 
may be indicted or otherwise prosecuted for a breach of their 
statutory duties, and punished by way of fine and forfeiture (1). 

Although this is now established law, the theoretical basis 
of the liability of corporations is a matter of some difficulty 
and debate. For in the first place it may be made a question 
whether such liability is consistent with natural justice. To 
punish a body corporate, either criminally or by the enforce- 
ment of penal redress, is in reality to punish the beneficiaries 


(fc) Gomford V. Garlton Bank, (1899) 1 Q. B. 392 ; (1900) 1 Q. B. 92. 

(1) Beg. V. Birmingham and Oloncesier By. Goy., 3 Q. B. 223; Beg. v. 
Great North of England By. Co., 9 Q. B. 316. 
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on whoso behalf its property is hold, for tho acts of the 
agents by whom it fulfils its functions. So far, therefore, as 
the beneficiaries and tho agents are different persons, tho 
liability of bodies corporate is an instance of vicarious responsi- 
bility, and it is to be justified on tho same principles as are 
applicable to the vicarious liability of a principal for the 
unauthorised acts of his agent — principles which will be con- 
sidered by us at a later stage of our enquiry. For although 
the representatives of a corporation are in form and legal 
theory the agents of that fictitious person, yet in substance 
and fact they are the agents of the beneficiaries. A company 
is justly held liable for tho acts of its directors, because in 
truth the directors are the servants of the shareholders. 

A more serious difficulty in imposing liability upon bodies 
corporate arises from the following consideration. The wrong- 
ful acts so attributed by the law to fictitious persons are in 
reality the acts of their agents. Now we have already seen 
that the limits of the authority of those agents are determined 
by the law itself, and that acts beyond those limits will not 
be deemed in law to be the acts of the corporation. How, 
then, can an illegal act be imputed to a corporation? If 
illegal, it cannot be within the limits of lawful authority; and 
if not within these limits, it cannot be the act of tho corpora- 
tion. The solution of this difficulty is twofold. In the first 
place, the argument does not extend to wrongful acts of 
omission, for these are done by the body politic in person, and 
not merely by its representatives. No fictitious person can do 
in .person what by law it ought npjjJK? do, but it can in person 
fail to do what in law it ought. And in the second place, the 
liability of a corporation for the acts of its representatives is a 
perfectly logical application of the law as to an employer’s 
liability for his servants. Tire responsibility of a master does 
not depend on any authority given to his servant to commit 
the wrongful act. It is the outcome of an absolute rule of 
law that the employer is himself answerable for aU wrongs 
committed by his servant in the course and process of doing 
that which he is employed to do. I am liable for the negli- 
gence of my servant in driving my carriage, not because I 
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aulliorisod him to be negligent, but because I authorised him 
to drive the carriage. So in the case of the agents of a 
corporation : the law imputes to the corporation not only all 
acts which its agents are lawfully authorised to do, but all 
unlawful acts which they do in or about the business so 
authorised. Tire corporation is responsible not only for what 
its agents do, being thereunto lawfully authorised, but also for 
the manner in which they do it. If its agents do negligently 
or fraudulently that which they might have done lawfully 
and with authority, the law will hold the corporation answer- 
able (m). 

§ 117. The Uses and Pueposes of Inoovpoiatlon. 

There is probably nothing which the law can do by the 
aid of the conception of incorporation, which it could not do 
without it. But there are many things which it can by such 
aid do better and more easily than would otherwise be possible. 
Among the various reasons for admitting ibis fictitious exten- 
sion of personality, we may distinguish one as of general and 
fundamental importance, namely, the difficulty which the law 
finds in dealing with common interests vested in large numbers 
of indviduals and with common action in the management 
and protection of such interests. The normal state of things 
— ^tbat uith which the law is familiar, and to whiolr its 
principles are conformed — is individual ownership. With a 
single individual the law knows well how to deal, but common 
ownership is a source of serious and manifold difficulties. If 
two persons carry on a partnership, or own and manage pro- 
perty in common, complications arise, with which nevertheless 
the law can deal without calling in the aid of fresh conceptions. 
But what if there are fifty or a hundred ioint-owners ? With 
such a state of facts legal principles and conceptions based on 
the type of individual ownership are scarcely competent to 

(m) As to the liability of ooiporatione, see Salmond's Law of Torts, 
6th ed., § 17; Comford v. Carlton Bank, (1899) 1 Q. B. 392; Cttizens' Life 
Assurance Co. v. Brown, (1904) A. 0. 420; Creen v. London General 
Omnibus Coy., 7 C. B. (K. S.) 290; Abrath v. North Bastem Bailtoaij Coy., 
11 A, 0. 247, per Baron Bramwell; Dernburg, Pandekten, I. sect, 66; 
Windscheid, I, sect. 59; Savigny, System, eects. 94, 95; D. 4. S. 15. 1. 
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(leal. How shall this multitude manage its common iutorests 
and afCairs? How shall it dispose ol property or enter into 
contracts? "What if some be iuiants, or insane, or absent? 
What shall be the effect of the bankruptcy or death of an 
individual member? How shall one of them sell or otherwise 
alienate his share? How shall the joint and separate debts 
and liabilities of the partners be satisfied out of their property ? 
How shall legal proceedings be taken by or against so great 
a number? These questions and such as these are full of 
diflSoulty even in the case of a private partnership, if the 
members are sufficiently numei’ous. The difficulty is still 
greater in the case of interests, rights, or property vested not 
in individuals or in definite associations of individuals, but in 
the public at large or in indeterminate classes of the public. 

In view of these difficulties the aim of the law has been 
to reduce, so far as may be, the complex form of collective 
ownership and action to the simple and typical form of indi- 
vidual ownership and action. The law seeks some instrument 
for the effective expression and recognition of the elements 
of unity and permanence involved in the shifting multitude 
with whose common interests and activities it has to deal. 
There are two chief devices for this purpose, namely trustee- 
ship and incorporation. The objects of trusteeship are various, 
and many of its applications have a source and significance 
that are merely historical. In general, however, it is used as 
a mode of overcoming the difficulties created by the incapacity, i' 
uncertainty, or multiplicity of the persons to whom property > 
belongs. The property is deemed by the law to be vested, not 
in its true owners, but in one or more determinate individuals 
of full capacity, who hold it for safe custody on behalf of those 
uncertain, incapable, or multitudinous persons to whom it in 
truth belongs. In this manner the law is enabled to assimilate 
coUeotive ownership to the simpler form of individual owner- 
ship. If the property and rights of a charitable institution 
or an unincorporated trading association of many members 
are held in trust by one or two individuals, the difficulties of 
the problem are greatly reduced. 

It is possible, however, for the law to take one step further 
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in the same direotion. This step it has tahon, and has so 
attained to the conception of incorporation. This may be 
regarded from one point of view as merely a development of 
the conception of trusteeship. Por it is plain that so long 
as a trustee is not required to aat, but has merely to serve as 
a depositary of the rights of beneficiaries, there is no necessity * 
that he should be a real person at all. He may be a mere 
fiction of the law. And as between the real and the fictitious 
trustee there are, in large classes of cases, important advan- 
tages on the side of the latter. He is one person, and so 
renders possible a complete reduction of common to individual 
ownership; whereas the objections to a single trustee in the 
case of natural persons are serious and obvious. The fictitious 
trustee, moreover, though not incapable of dissolution, is yet 
exempt from tho inevitable mortality that afflicts mankind. 
Ha embodies and expresses, therefore, to a degree impossible 
in the case of natural trustees, the two elements of unity 
and of permanence which call for recognition in the case of 
ooUeotive interests. An incorporated company is a pormanent’j| 
unity, standing over against the multitudinous and variable j 
body of shareholders whose rights and property it holds h^l 
trust. 

It is true, indeed, that a fictitious trustee is incapable of 
acting in the matter of his trust in his proper person. This 
difficulty, however, is easily avoided by means of agency, and 
the agents may be several in number, so as to secure that safety 
which lies in a multitude of counsellors, while the unity of the 
trusteeship itself remains unaffected (n). 

We have considered the general use and purpose of incor- 
poration. Among its various special purposes there is one 
which has assumed very great importance in modem times, 
and which is not without theoretical interest. Incg^oration 

(n) The purposes of the corporation sole are onalovoua to those of the 
corporation aggregate. A comoration sole consists of the successive holders 
of an_ office, fictitiously regarded by the law as a single person. The object 
of this device is to avoid the difficulties which are involved in the trans- 
mission from each officer to his successor of the property, liabilities, and 
contracts held, incurred or made by him in his o&ial oapaoity. Sndh 
property, liabilities, and contracts are imputed by tbo law to the perma.nent 
corporation wbioh never dies or retires from office, instead of tbs individual 
holders of the office for the time being. 
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is .userl to enable tanders to trade with limited liability. As 
the law stands, he who ventures to trade in ■propria persona 
must put his whole fortune into the business. Ho must stake 
all that he has upon the success of his undertaking, and must 
answer for all losses to the last farthing of his possessions. 
The risk is a serious one even for him whose business is all his 
own, but it is far more serious for those who enter into partner- 
ship with others. In such a case a man may bo called upon 
to answer with his whole fortune for the acts or defaults of 
those with whom he is disastrously associated. 

It is not surprising, therefore, that modern commerce has 
seized eagerly upoii a plan for eliminating this risk of ruin. 
Incorporation has proved admirably adapted to this end. 
They who wish to trade with safety need no longer be so rash 
as to act in propria persona, for they may act merely as the 
irresponsible agents of a fictitious being, created by them for 
this purpose with the aid and sanction of the Companies Act. 

I If the business is successful, the gains made by the company 
will be held on behalf of the shareholders ; if unsuccessful, the 
losses must be borne by the company itself. Por the debts 
of a corporation are not the debts of its members. Si quid 
universiiaii debetur, singulis non dehetur, noo quod debcl 
universitas singuli debent. (o). The only risk run by its 
members is that of the loss of the capital with which they have 
' supplied or undertaken to supply the company for the purpose 
of enabling it to carry on its business. To the capital so paid 
or promised, the creditors of the insolvent corporation have 
the first claim, but the liability of the shareholders extends no 
further. 

The advantages which traders derive from such a scheme of 
limited liability are obvious. Nor does it involve any necessary 
injustice to creditors, for those who deal with companies know, 
or have the means of knowing, the nature of their security. 
The terms of the bargain are fully disclosed and freely con- 
sented to. There is no reason in the nature of things why a 
man should answer for his contracts with all his estate, rather 


(o) D. 3. 4. 7. 1. 
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thnu with a ciofinito jwi'liion of it only, tor tliiH is wholly a 
matter of agroomout betwoon the partioa. 

§ 118. The Creation and Extinction of Corporations. 

Tho birth and doaUr of legal peraona arc determined not by 
nature, but by the law. They come into existence at the will 
of the law, and they endure during its good pleasure. Cor- 
porations may be established by royal charter, by statute, by 
immemorial custom, and in recent years by agreement of their 
members expressed in statutory forms and subject to statutory 
provisions and limitations. They ai-e in their own nature 
'capable of indefinite duration, this being indeed one of their 
chief virtues as compared with humanity, but they are not 
incapable of destruction. The extinction of a body corporate 
is oalled its dissolution — ^the severing of that legal bond by 
which its members are knit together into a fictitious unity. 
We have already noticed that a legal person does not of neces- 
sity lose its life with the destruction or disappearance of its 
corpus or bodily substance. There is no reason why a corpora- 
tion should not continue to live, although the last of its 
members is dond; and a corporation sole is merely dormant, 
not extinct, during the interval botwoon two successive 
occupants of tho olfico, Tire essence of a body corporate 
consists in the animus of fictitious and legal personality, not 
in tho aorp>us of its members (p). 

§ 119. The State as a Corporation. 

Of all forms of human society the greatest is the state. It 
owns immense wealth and performs functions which in 
number and importance are beyond those of all other associa- 
tions. Is it, then, recognised by the law as a person? Is the 
commonwealth a body politic and corporate, endowed with 
legal personality, and having as its members all those who owe 

(p) It is a somewhat carious circumstance that the legal persons created 
by one system of law receive full recognition from other systems. This 
form of legal fiction has acquired extra-territorial and international validity. 
A French corporation can sne and be sued in an English court of justice 
as if it were a real person. The Dutch West India Go. v. Von Moses, 
1 Str. 611 ; Nemhy v. Van Oppen, L. B. 7 Q. B. 293. 
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allegiance -fco it and are entitled to its protection? This is the 
conoluKion to which a developed system o£ law might bo 
expected to attain. But the law of England has chosen another 
way. The community of the realm is an organised society, 
but it is no person or body corporate. It owns no property, 
is capable of no acts, and has no rights nor any liabilities 
imputed to it by the law. Whatever is said to the contrary is 
figure of speech, and not the litoral language of our law. 

How, then, are we to account for this failure of the law to 
make so obvious and useful an application of the conception 
of incorporation and legal personality? Why has it failed to 
recognise and express in this way the unity and permanence of 
the state? The explanation is to be found in the existence 
of monarchical government. The real personality of the King, 
who is the head of the state, has rendered superfluous any 
attribution of fictitious personality to the state itself. Public 
property is in the eye of the law the property of the King. 
Public liabilities are those of the King ; it is he, and he alone, 
who owes the principal and interest of tho national debt. 
Whatsoever is done by the state is in law done by the King. 
The public justice administered in the law oom’ts is royal justice 
administered by the King through his servants, the judges. 
The laws are- the King's laws, which he enacts with the advice 
and consent of his Parliament. The executive government of 
the state is the King’s government, which he carries on by the 
hands of his ministers. The state has no army save the King’s 
army, no navy save the King’s navy, no revenues save the 
royal revenues, no territory save the dominions of the King. 
Treason and other offences against the state and the public 
interest are in law offences against the King, and the public 
peace is the King’s peace. .The citizens of the state are not 
feUow-members of one body pohtio and corporate, but fellow- 
subjects of one sovereign lord. 

Insomuch, therefore, as everything which is public in fact 
is conceived as royal by the law, there is no need or place for 
any incorporate commonwealth, respubtica, or miveraitaB 
regni. The King holds in his own hands all the rights, powers 
and activities of the state. By his agency the state acts, and 
through his trusteeship it possesses property and exercises 
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rights. For the legal personality of the state itself there ia 
no call or occasion. 

The King himself, however, is in law no mere mortal man. 
He has a double capacity, being not only a natural person* 
but a body politic, that is to say, a corporation sole. The 
visible wearer of the crown is merely the living representative 
and agent for the time being of this invisible and underlying 
persona fleia, in whom by our law the powers and prerogatives 
of the government of this realm are vested. When the King 
in his natural person dies, the property real and personal which 
he owns in right of his crown and as trustee for the state, and 
the debts and liabilities which in such right and capacity have 
been incurred by him, pass to his successors in office, and not 
to his heu’S, executors, or administrators. For those rights 
and liabilities pertain to the King who is a corporation sole, 
and not to the King who is a mortal man (g). 

In modern times it has become usual to speak of the Crown 
rather than of the King, when we I’efer to the King in his 
public capacity as a body politic. We speak of the property 
of the Crown, when we mean the property which the King 
holds in right of his crown. ?o we speak of the debts due by 
the Crown, of legal proceedings by and against the Crown, and 
BO on. The usage is one of great convenience, because it 
avoids a difficulty which is inherent in all speech and thought 
concerning corporations sole, the difficulty, namely, of distin- 
guishing adequately between the body politic and the human 
being by whom it ia represented and whose name it bears. 
Nevertheless, we must bear in mind that .this reference to the 
Grown is a mere figure of speech, and not the recognition by 
the law of any now kind of legal or fictitious person. The 
Grown is not itself a person in the law. The only legal person 
is the body corporate constituted by the series of persons by 


(g) Caivin's Gate, 2 State Trials, at p. 624 ; “ The King hath two oapa- 
citiee in him ; one a natural body, being descended of the blood royal of 
the realm ; and this body ie of the creation of Almighty God, and ie subject 
to death, infirmity, and such like ; the other is a politick body or capacity, 
so called because it is framed by the policy of man ; and in this capacity the 
King ia esteemed to be immortal, invieihle, not subject to death, infirmity, 
infancy.” As to the history of ihie idea see Holdsworth'e History of 
English Law, m. pp. 357 — 362, let ed. 

S.J. 
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whom the orown is worn. There is no rensoii o£ noaossity or 
even of convenience, indeed, why this should ho so. It is 
simply the outcome of the resolute refusal of English law to 
recognise any legal persona other than corporations aggregate 
and sole. Roman law, it would seem, found no difficulty in 
treating the treasure-cheat of the Emperor (Jiaous) as persona 
fieia, and a similar' exercise of the legal imagination would not 
seem difficult in respect of the Grown of England. 

Just as our law refuses to personify and incorporate the 
empire as a whole, so it refuses to personify and incorporate 
the various constituent self-governing states of which the 
■empire is made up. There* is no such person known to the 
law of England as the state or .government of India or of 
Canada (r). The King or the Crown represents not merely the 
empire as a whole, but each of its parts ; and the result is a 
failure of the law to give adequate recognition and expression 
to the distinct existence of these parts (s). The property and 
liabilities of the government of India are in law those of the 
British Crown. The national debts of the colonies are owing 
by no person known to the law save tho King of Englaaid. A 
contract between the governments of two colonies is in law a 
nullity, unless the King can make contracts with himself. All 
this would be otherwise, did the law recognise that the depen- 
dencies of the British Empire were bodies politic and corporate, 
each possessing a distinct personality of its own, and capable 
in its own name and person of tights, liabilities, and activities. 
Some of the older colonies were actually in this position, being 
created corporations aggregate by the royal charters to which 
they owed their origin; for example, Massachusetts, Rhode 
Island, and Connecticut. Even an unincorporated colony of 
the ordinary type may become incorporate, and so possessed of 
separate personality, by virtue of its own legislation (t). In 

(t) Slomon v. Government oj New Zealand, 1 C. P. D. 663. This was an 
action brought in England against tha “ Cjovemor and Government o£ the 
Colony of New Zealand". It failed beoause there was no such person or 
body corporate known to the law. 

h) See Williams v. Sowarth, (1906) A.. 0. 661. 

(t) fnie Commonwealth of Australia, for example, and also the constituent 
Auetralian etates are now to be deemed for certain purposes bodies politic 
and corporate. Eor by virtue of Australian legislation they can now sue 
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the absence of any such sepai’ate inooi'poration of the different 
portions of tho onipire, their separata existence can be recog- 
nised in law only by way of that doctrine of plural personality 
which we have already considered in another connection (u). 
Although the King represents the whole empire, it is possible 
for the law to recognise a different personality in him in respect 
of each of its component parts. The King who owns the public 
lands in New Zealand is not necessarily in the eye of the law 
the same person who owns the public lands in England. The 
King, when he borrows money in his capacity as the executive 
government of Australia, may be deemed in law a different 
person from the King who owes the English national debt. 
How far this plural personality of the Crown is actually recog- 
nised by the common law of England is a difficult question 
which it is not necessary for us here to answer (sr). It is 
sufficient to point out that, in the absence of any separate 
incorporation, this is the only effective way of recognising in 
law the separate rights, liabilities and activities of the different 
dependencies of the Crown, 
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The legal status of unborn persons. 

Bouble personality. 


and be sued in thoir own names, and possess other attiibutes of personality; 
thus on action will now he at the suit of the State of Victoria against the 
State of New South Wales. The corporate character thus bestowed upon 
these states, however, is concurrent with, and_ not exclusive of the old 
common law principle which identifies the state with the King. Public lands 
in Australia, for example, are still the lands of the Crown, except so far 
os they may be expressly vested in the corporate stale by statute. 

(tt) Supra, § 112. 

(n) It has been expressly recognised by the High Court of Australia, so 
far as regards the Commonwealth of Australia and the constituent states ; 
AfttJi/cipoZ Oounoil of Syiney v. Tht OommonwmWi, 1 Commonwealth L. B. 
at p. Ml, per Griffith, O.J. : " It is manifest from the whole scope of the 
Constitution that just as the Commonwealth and State are regarded _ as 
distinct and separate sovereign bodies, ... so the Crown as representing 
those several bodies is to be regarded not as one, hut as several juristic 
persons." 
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Legal persons. 

Legal personality based on pcrsouirication. 
Fersouilioation witbont legal personality. 

1. Gortjovatioiis. 
Classes ol Legal persons ■ 2. lustitutioiis. 

3. Funds or Estates. 


Corporations — the only legal persons known to Englislr law. 
Corporations aggregate and corporations sole. 

The fiction involved in incorporation. 

The beneficiaries of a corporation. 


The representatives of a corporation. 

The members of a corporation. 

Authority of a corporation’s agents. 

Liability of a corporation for wrongful acts. 

The purposes of incorporation ; 

1. Beduction of collective to individual ownership and action. 

2. Limited liability. 

The creation and dissolution of corporations. 

The personality of the state. 
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CHAPTER XVI. 

TITLBS. 

§ 120. Yestltive Facts. 

We have aeon in a former chapter that every right involves a 
title or source from which it is derived. The title is the de 
facto antecedent, of which the right is the de jure consequent. 
If the law confers a right upon one man which it does not 
confer upon another, the reason is that certain facts are true of 
him which are not true of the other, and these facts are the 
title of the right. Whether a right is inborn or acquired, a title 
is equally requisite. The title to a debt consists in a contract, 
or a judgment, or other such ti-ansaction; but the title to life, 
liberty, or reputation consists in nothing more than in being 
born with the nature of a human being. Some rights the law 
gives to a man on his first appearance in the world; the others 
he must acquire for himself, for the most part not without 
labour and difficulty. But neither in the one case nor in the 
other can there be any right without a basis of fact in which 
it has its root and from which it proceeds. 

Titles are of two kinds, being either origmal or derivative. 
The former are those which create a right de novo) the latter 
are those which transfer an already existing right to a new 
owner. The catching of fish is an original title of the right of 
ownership, whereas the purchase of them is a derivative title. 
The right acquired by the fisherman is newly created; it did 
not formerly exist in any one But that which is acquired by 
the purchaser is in legal theory identical with that which is 
lost by the vendor. It is an old right transferred, not a new 
one created. Yet in each case the fact which vests the right is 
equally a title, in the sense already explained For the essence 
of a title is not that it determines the creation of rights de 
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novo, but that it dotermines the acquisition ol rights now or 
old. 

As the facts confer rights, so they take them away. All ■ 
rights are perishable and transient. Some are of feoblo 
vitality, and easily killed by any adverse influence, the bond 
between them and their owners being fragile and easily 
severed. Others are vigorous and hardy, capable of enduring 
and surviving much. But there is not one of them that is 
exempt from possible extinction and loss. The first and 
greatest of all is that which a man has in his own life; yet 
even this the law will deny to him who has himself denied it 
to others. 

The facts which thus cause the loss of rights may be called, 
after Bentham, divestitive foots. This term, indeed, has 
never been received into the accepted nomonclaturo of the law, 
but there seems no bettor substitute available. The facts 
which confer rights received from Bentham the corresponding 
name of investitive facts. The term already used by us, 
namely, title, is commonly more convenient, however, and 
has the merit of being well established in the law (y). As a 
generic term to include both investitive and divostitivo Caots 
the expression vestitive fact may bo pennissiblo (k). Such a 
fact is one which determinos, positively or negatively, the 
vesting of a right in its owner. 

We have seen that titles are of two kinds, being either 
original or derivative. In like manner divostitivo facts are 
either extinctive or alienative. The former are those which 
divest a right by destroying it. The latter divest a right by 
transferring it to some other owner. The receipt of payment 
is divestitive of the right of the creditor ; so, also, is the act of 
the creditor in selling the debt to a third person; but in the 
former case the divestitive fact is extinctive, while in the latter 
it is alienative. 


(v) Title meant originally a mark, sign, or inscription; e.g., the title of a 
book; titviiM sepulohn, an ^itaph. " Pilate wroto a title and put it on 
the oroBB " : John xix, 19. Thence more Bpecifically it came to mean eigUB 
or evidence of right or ownership; e.g., Utuhs, a boundary-stone; titnlus, 
a title-deed (Duconge). Thence the ground of right or ownership, viz., an 
investitive fact. 

(z) Bentham oalls such facts dispositive. 



130] 


Titles. 


359 


It is plain that derivative titles and alienative facts are not 
two different classes of fact, but are merely the same facts 
looked at from two different points of view (o). The transfer 
of a right is an event which has a double aspect. It is the 
acquisition of a right by the transferee, and the loss of it by 
the transferor. The vestitive fact, if considered with reference 
to the transferee, is a derivative title, while from the point of 
view of the transferor it is an alienative fact. Purchase is a 
derivative title, but sale is an alienative fact; yet they are 
merely two different sides of the same event. 

These distinctions and divisions are exhibited in the 
following Table ; 


Vestitive Pacts. 


/ Investitive Pacts 
or Titles. 


Divestitive Pacts. 


Original Titles. 
Derivative Titles. 
Alienative Pacts. 


Extinctive Facts. 


Creation of 
nights. 

Transfer of 
Rights. 

Destruction: 
of Rights. 


These difiorcnt classes of vestitive facts correspond to the 
three chief events in the life history of a right, namely, its 
creation, its extinction, and its transfer. By an original title 
a right comes first into existence, being created ax nihilo ; by 
an extinctive fact it is wholly destroyed; by derivative titles 
and alienative facts, on the other hand — ^these being, as we 
have seen, the same facts viewed from different sides — the 
existence of the right is in no way affected. The transfer of a 
right does not in legal theory affect its personal identity; it is 
the same right as before, though it has now a different 
owner (b). 

§ 121. Acts in the Law. 

Vestitive facts — ^whether they create, transfer, or extinguish 
rights — are divisible into two fundamentally distinct classes. 


(a) We may term them, with Bentham, iranalative facta. 
lb) We here use the term transfer in its generic sense, as including both 
voluntary and involuntary changes of ownership. It has also a specific 
sense in which it includes _ only the former. Buccession ab intestato, for- 
example, is a transfer of rights in the wide sense, but not in the narrow. 



360 


Titles. 


[§121 


aooording as they operate in pnrsunnoo of the will of the 
persons concerned, or independently of it. That is to say, the 
creation, transfer, and extinction of rights are either voluntary 
or involuntary. In innumerable cases the law allows a man to 
acquire or lose his rights by a manifestation or declaration 
of his will and intent directed to that end. In other oases it 
confers rights upon him, or takes them away without regard to 
any purpose or consent of his at all. If ho dies intestate, the 
law itself will dispose of his estate as it thinks filt; but if he 
leaves a duly executed will, in which he expresses his desires 
in the matter, the law will act accordingly. So if he sells his 
property, it passes from him in accordance with his declared 
intent, which the law adopts as its own; but if his goods ore 
taken in execution by a creditor, or vested in a trustee on his 
bankruptcy, the transfer is an involuntary one, effected in 
pursuance of the law’s purposes, and not of his at all. 

The distinction between these two classes of vestitive facts 
may be variously expressed. We may malce use, for example, 
•of the contrasted expressions act of the jmiiy and act of the 
law. An act of the party is any expression of the will or 
intention of the person concerned, directed to the creation, 
transfer, or extinction of a right, and offoctivo in law for that 
purpose; such as a contract or a dood of conveyance. An act 
of the law, on the other hand, is the creation, extinction, or 
transfer of a right by the operation of tlie law itsolE, indO'pon- 
dent of any consent thereto on the port of him concerned. 
Tlie expression act of the parly is one of some awkwardness, 
however, and it is m^re convenient in general to substitute for 
it the technical term, act in the Taw, as contrasted with those 
acts of the law which we have already defined (o). 

Ac ts in the law are of tjvo kinds, which may be distin- 
guished as unilateral and bilateral. A unilateral act is one in 
which there is only one party whose will is operative; as in 
the case of testamentary disposition, the exercise of a power 
of appointment, the revocation of a settlement, the avoidance 


(o) This nomenclature has been suggested and adopted by Sir ffrederiok 
Pollock (iTurisprudence, p. 14Q, 2nd ed.). Other writers prefer to indicate 

juristic acts. The Germans call them 
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of a voidable conknet, or the forfeiture of a lease for breach 
of covenant. A bilateral act, on the other hand, is one which 
involves the consenting wills of two or more distinct parties; 
as, for example, a contract, a conveyance, a mortgage, or a 
lease. Bilateral acts in the law are called agreements in the 
wide and generic sense of that term. There is, indeed, a 
narrow and specific use, in which agreement is synonymous 
with contract, that is to say, the creation of rights in personam 
by way of consent. The poverty of our legal nomenclature is 
such, however, that we cannot aSord thus to use these two 
terms as synonymous. Wo shall therefore habitually use 
agreement in the wide sense, to include all bilateral acts in the 
law, whether they are directed to the creation, or to the trans- 
fer, or to the extinction of rights. In this sense conveyances, 
mortgages, leases, or releases are agreements no less than 
contracts are (d). 

Unilateral acts in the law are divisible into two kinds in 
respect of their relation to the other party concerned. Por 


(d) The use o£ the terms agreemont and contract is enriously unsettled. 

a. Agreement and contract are often need as synonyms, to mean a 
bilateral act in the law directed to the creation of an obligation, that is to 

a right tn personam. Tho objoction to this nsago is that wc cannot 
afford so to waste one of those terms. 

b. Contract ia sometimes used to mean an agreement (in the preceding 
sense) enforceable by law. Pollock, Principles of Contract, p. 8, 8th ed. 
Indian Contract Acts, s. 2 (h). This, also, seeme the sacrifice of a useful 
term to an inadequate purpose. Moreoyer the distinction does not conform 
to established usage. We habitually and conveniently speak of void, invalid, 
or illegal oontrMts. 

0 . Contract is sometimes used in the wide sense of any bilateral sot in 
the law. This, however, is very unusual, and it is certainly better to use 
agreement in this sense. Contract, being derived from contrahere, involves 
the idea of binding two persons together by the vinculum juris of an obliga- 
tion. An assignment is not a contract, and a release is the very reverse 
of a contract. 

d. There remains the usage suggested and adopted in the text. An 
agreement is a bilateral act in the law. Bst pactio duorum pluriumve in 
idem placitum et consensus. I). 2. 14. 1. 2. A contract, on the other hand, 
is that particular kind of agreement which is intended to create a right 
in personam between the parties, This is the distinction adopted by Sir 
W. Anson in his work on Contracts, p. 2 : “ Conlraot is that form of agree- 
ment which directly contemplates and creates an obligation." So Pothier, 
Traitd des Obligations, sect. 3; L’espbee de convention qui a pour objot do 
former quslque engagement eat cells qu’on appollo eontrat. Gf. Prenoh Civil 
Code, Art. 1101. The Germans use Vertrag as equivalent to agreement in 
this sense; while a contract is ohligatorisoher Vertrag, or Vertrag in a 
narrower tense. Savigny, System, sect. 141. Puchta, sect. 271. Dern- 
burg, Pandekten, I. sect. 92. 
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in some instances they are adverse to liim; that is to say, 
they tato efCeot not only withont his omsertL, but notwith- 
standing his diasenL. His will is wholly inoporntive and power- 
less in the matter. This is so, lor example, in the case of a 
re-entry by a landlord upon a tenant for breach of covenant; 
or the exercise of a power of appointment, as against the 
persons entitled in default of appointment; or the avoidance 
of a voidable contract, or the exercise by a mortgagee of his 
power of sale. In other cases it is not so ; tho operation of the 
unilateral act is subject to the dissent of the other party 
affected by it, though it does not require his consent In the 
meantime, pending the expression of his will, the act has 
merely a provisional and contingent operation. A jH'ill, for 
example, involves nothing save tho unilatoial intent and assent 
of the testator. The beneficiaries need know nothing of it; 
they need not yet be in existence. But if they subsequently 
dissent, and reject tho rights so transferred to them, the testa- 
ment will fail of its offoot. If, on tho other hand, they accept 
the provisions made on their behalf, tho opeiation of the 
will forthwith ceases to bo provisional and bocomos absolute. 
Similarly, a settlement of property upon trust nood not bo 
known or consented to ah inUio by tho bonofioiarios. It may 
be a purely unilateral act, subject, howovor, to repudiation 
and avoidance by the persons intended to be bonofitod by it. 
So I may effectually grant a mortgage or other socurity to n 
creditor who Imows nothing of it (e). 

Whoro there are more than two parties concerned in any 
bet in the law, it may be bilateral in respect of some of them 
and unilateral in respect of others. Thus a conveyance of 
property by A to B in trust for 0 may be bilateral as to A 
and B inter se — operating by the mutual consent of these two 
— ^while it may at the same time be unilateral as between A 
and B on the one side and G on the other — G having no 
knowledge of the transaction. So the exercise of a mortgagee’s 
power of sale is bilateral as between mortgagee and purchaser, 
but unilateral so far as regards the mortgagor (/). 


{e) Middleton v. Polloek, 2 Oh. D. 104; Sharp v. Jaekaon, (1809), A. 0 
(/) The tsime unilateral and bilateral poBseBB another signifloation 
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§ 122. A^veements. 

Of nil vestHive facts, nets in the law are the most impor- 
tant; and among acts in the law, agreements ore entitled to 
the chief place. Unilateral acts are comparatively infrequent 
and unimportant. The residue of this chapter will therefore 
be devoted to the consideration of the grounds, modes, and 
conditions of the operation of agreement ns an instrument of 
the creation, transfer, and extinction of rights. A considerable 
portion of what is to be said in this connection will, however, 
be applicable muiatis mutandis to unilateral acts also. 

The importance of agreement as a vestitive fact lies in the 
universality of its operation. There are lew rights which 
cannot be acquired through the assent of the persons upon 
whom the correlative duties are to be imposed. There are 
few rights which cannot be transferred to another by the will 
of him in whom they are presently vested. There are few 
which are not extinguished when their owner no longer desires 
to retain thorn. Of that groat multitude of rights and duties 
of which the adult member of a civilised community stands 
possessed, the gi’ont mniority have their origin in agreements i 
made by him with other raon. By agreements of contrary 
intent he may strip himaclf almost ns destitute of rights and 
duties, ns when in the sonntioat of juridical vesture he made 
his first appearance before the law. Invito benofiaium non 
dniur {g), said the Itoraans. ' 

I By what reasons, then, is the law induced to allow this 
far-reaching operation to the fact of agreement ? Why should 
the mere consent of the parties be permitted in this manner 
to stand for a title of right? Are not rights the subject- 
matter of justice, and is justice a mere matter of convention 
varying with the wills of men? 

The reasons are two in number. Agreement is, in the first 
place, evidential of right, and, in the second place, constitutive 

distinct from that which is attiibutod to them in the text. In the sense 
there adopted all agreements are bilateral, but there is another sense m 
which some of them aia bilateral and others nnilateial. An agreement is 
bilateral, in this latter signification, if there is eomelhmg to be done by each 
party to it, while it is nnilateiBl if one par^ is purely passive and free 
from legal obligation, all the activity and obligation being on the other 
side. An agreement to lend money is bilateral, while an agreement to give 
money is unilateral. (g) D. SO. 17. 69. 
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of H. Thore is in general no beWer ovidonco of the justioo of 
an arrangement than the fact that nil persons whose interests 
are affected by it have freely and with full knowledge con- 
sented to it. Men are eommonly good judges of their own 
interests, and in the words of Hobbes “ thore is not ordinoirily 
a greater sign of the equal distribution of anything, than that 
every man is contented with his share.” "When, therefore, 
aU interests are satisfied, and every man is content, the law 
may safely presume that justice has been done, and that 
each has received his own The determination of the law is 
needed only in default of the agreement of the parties. Hence 
it is, that he who agrees with another in any declaration of 
their respective rights and duties wUl not be suffered to go 
back from his word, and will not be heard to dispute the truth 
of his declaration. The exceptions to this rule are themselves 
defined by equally rigid rules; and he who would disclaim a 
duty which he has thus imposed upon himself, or reclaim a 
right which he has thus transferred or abandoned, must bring 
himself within one of those predetermined exceptions. Other- 
wise ho will be held bound by his own words. 

This conclusive presumption of the truth of oonsonsual 
declarations of right is, however', only one of the foundations of 
the law of agroomont. Consent is in many oases truly con- 
^ stitutive of right, instead of merely evidential of it. Tt is one 
of the leading principles of justico to guarantee to men the 
fulfilment of their reasonable expeotatione. In all matters 
that are otherwise indifferent, expectation is of predominant 
influence in the determination of the rule of right, and of all 
the grounds of rational expectation there is none of such 
general importance as mutual consent. " The human will,” 
says Aquinas, ‘ ‘ is able by way of consent to make a thing 
just; provided that the thing is not in itself repugnant to 
natural justice ” (h). 

There is an obvious analogy between agreftma ut and legis- 
lation — the former being the private and the latter the public 
docleu’alion and establishment of rights and duties. By way 
of legislation the state does for its subjects that which in 


{h) Sntnma, 3. 2. q S7 art 2. 
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othov cnsoK it allows thoiii to do lor themselves by way of 
ngrooiTQont. As to the rospeotivo spheres of these two opera- 
tions, the loading maxim is Modua ot conveniio vincunt legem. 
Save when tlio interosts of the public at large demand a 
diSerent rule, the autonomy of consenting parties prevails over 
the legislative will of the state. So far as may be, the state 
leaves the rule of right to bo declared and constituted by the 
agreement of those couoerncd with it. So far as possible, it 
contents itself with executing the rules which its subjects 
have made for themselves. And in so doing it acts wisely. 
For, in the first place, the administration of justice is enabled in 
this manner to escape in n degree not otherwise attainable the 
disadvantages inherent in the recognition of rigid principles of 
law. Such principles we must have; but if they are estab-- 
lished pro re nata by the parties themselves, they will possess 
a measure of adaptability to individual cases which is unattain- 
able by the more general legislation of the state itself. Amid 
the infinite diversities and complexities of human afiairs the 
state wisely despairs of truly formulating the rules of justice. 
So far as possiblo, it loaves the task to those who, by their 
nearness to the facts, nro botton qualiflod for it. It says to 
its subjects : Agree among yourselves as to what is just in 
your individual oonoorns, and I shall enforce your agreement 
as the rulo of right. 

In the second place, men are commonly better content to 
bear the burdens which they themsolvcs have taken up, than 
those placed upon them by the will of a superior. They 
acquiesce easily in duties of their own imposition, and are 
well pleased with rights of their own creation. The law or 
the justice which best commendn itself to them is that which 
they themselves have made or declared. ‘Wherefore, instead 
of binding its subjects, the state does well in allowing them 
to bind themselves. 

§ 128. The Glasses of Agreements. 

Agreements are divisible into three classes, for they either 
create rights, or transfer them, or extinguish them. Those 
which create rights are themselves divisible into two sub- 
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olnsses, distinguishablo aB contracts and tjranis. A conk'aclj is 
an agreemonl which oronLos an obligaiion or right) in peraovam 
botrweon tho piirUes to it. A grant is an agreoinent which 
creates a right of any other description ; examples being grants 
of leases, easements, chai'ges, patents, franchises, powers, 
licences, and so forth. An agreement which transfers a right 
may bo termed gonerically tm assignment. One which extin- 
guishes a right is a release, discharge, or surrender. 

As already indicated, a contract is an agreement intended 
to create a light in personam between the contracting parties. 
No agreement is a contract unless its effect is to bind the 
parties to each other by the vinculum juris of a newly created 
personal right. It commonly talres the form of a promise or 
set of promises. That is to say, a declaration of tho consent- 
ing wills of two persons that one of them shall henceforth be 
under an obligation to the other naturally assumes the form 
of an undertaking by the one with the other to fulfil the 
obligation so created. Not every promise, however, amounts 
' to a contract. To constitute a conti'aot thoro must bo not 
' merely a promise to do a oorlain aot, but a promise, express 
I or implied, to do this not as a legal duty, ‘When I acoopt 
on invitation to dino at another man’s liouso, X miiko him a 
promise, but enter into no contract with him. Tho roason 
is that our wills, though consenting, aro not diroctod to tho 
creation of any legal right or to any alteration of our legal 
relations towards each other. Tlie essential form of a con- 
tract is not: I promise this to you; but: I agree with you 
that henceforth you shall have a legal right to demand and 
receive this from me. Promises that are not reducible to this 
form are not contracts. Therefore the consent that is requisite 
for the creation of rights by way of contract is essentially the 
same as that required for their transfer or extinction. The 
essential element in each ease is the express or tacit reference 
to the legal relations of the consenting parties. 

Taking into account the two divisions of the consensual 
creation of rights, there are, therefore, four distinct kinds of 
agreements ; — 

1. Contracts — creating rights in personam. 

2. Grants — creating rights of any other kind. 
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3. Assignments — ti’anslorring rights. 

4. Beleasos — extinguishing rights. 

It oltens happens that an agreement is of a mixed nature, and so 
falls within two or more of these classes at the same time. Thus the 
sale of a specific chattel is both a contract and an assignment, for it 
transfers the ownership of the chattel and at the same times creates 
an obligation to pay the price. So a lease is both a grant and a con- 
tract, for it creates real and personal rights at the same time. In 
all such cases the agreement must be classed in accordance with its 
chief or essential operation, its otlier effects being deemed subsidiary 
and incidental, 

A frequent result of the difference between law and equity, and 
between legal and equitable rights and ownership, is that the same 
agreement has one effect in law and another in equity. In law it 
may be a mere contract, and in equity an assignment or a grant. 
Thus a written agreement for the sale of land is in law nothing 
more than a contract imposing upon the seller a personal obligation 
to execute a conveyance under seal, but not in itself amounting to a 
transfer of the ownership of the land. In equity, on the other 
hand, such an agreement amounts to an assignment. The equitable 
ownership of tho land passes under it to tho purchaser forthwith, 
and the vendor holds the legal ownership in trust for him. Simi- 
larly a contract to grant a legal lease or mortgage or servitude is 
itself the actual grant of an equitable lease, mortgage, or servitude. 
For it is a maxim of Chancery that equity regards t^t as already 
done uhich ought to be done. 

§ 129. Yold and Yoidable Agreements. 

In respect of their legal efficacy agreements are of three 
kinds, being either valid, void, or voidable. A valid agreement 
is one which is fully operative in accordance with the intent 
of the parties. A void .agresiaent is one which entirely fails 
to receive legal recognition or sanction, the declared will of 
the parties being wholly destitute of legal efficacy. A voi d- 
able agreement stands midway between these two cases. It 
is not a nullity, but its operation, is conditional and not 
absolute. By reason of some defect in its origin it is liable 
• to be destroyed or cancelled at the option of one of the parties 
to it. On the exercise of this power the agreement not only 
ceases to have any efficacy, but is deemed to have been void 
ab initio. The avoidance of it relates back to the making 
of it. The hypothetical or contingent efficacy which has 
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Mlhorio been attributed to it wholly ditappours, as i[ it had 
never existed. In other words, a voidable ngreomont is one 
which is void or valid at the election of one of tho parties to 
it. A lease determinable on notice or on re-entry for breach 
of covenant is not for that reason voidable; because, when 
determined, it is destroyed not ab initio, but merely from then 
onwards (i). 

Void and voidable agreements may be elosscd together as 
invalid. The most important causes of invalidity are six in 
number, namely, (1) incapacity, (2) informality, (3) illegality, 
(4) error, (5) coercion, and (6) want of consideration. 

1. Incapacity Certain olaBses of persons are wholly or 
partially destitute of the power of determining their rights 
and Uabilities by way of consent. They cannot, at least to 
the same extent as other persona, supersede or supplement the 
common law by subjecting themselves to conventional law 
of their own making. In the case of minors, lunatics, and 
convicts, for example, the common law is peremptory, and not 
to be derogated from or added to by their agreement. So tho 
agreements of an incorporated company may be invalid beoauso 
ultra vires, or boyond the capacity contorred upon it by law. 

2. Informality. Agreements ore of two kinds, which may 
be distinguished as simple and fomal. A simple agreement 
is one in which nothing is required for its effective operation 
beyond tho manifestation, in whatever fashion, of tho consent- 
ing wills of the parties. A formal agreement, on the other 
hand, is one in which the law requiros not merely that consent 
shall exist, but that it shall be manifested in some particular 
form, in default of which it is held of no account. Thus the 
intent of the parties may be held efiective only if expressed in 
writing signed by them, or in writing authenticated by the 
more solemn form of sealing; or it must be embodied in some 
appointed form of words; or it must be acknowledged in the 


(i) In respect of the efficacy of contracts, there is a special case which 
requiTBB a word of notice. A contract may be neither void nor voidable, 
hnt yet vnenfaroeable. That ia to say, no action will lie for the enforce- 
ment of it. The obligation created by it is imperfect. See ants, § 78. An 
example is a verbal contract which ought to he in writing under the Statute 
of S’rauds. 
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presence of wiLnesses, or recorded by some form of public 
registration; or it must be accompanied by some formal act, 
such as the delivery of the subject-matter of the agreement. 

The leading purpose of aU such forms is twofold. They 
are, in the first place, designed as pre-appointed evidence of 
the fact of consent and of its terms, to ^e intent that this 
method of determining rights and liabilities may be provided 
with the safeguards of permanence, certainty, and publicity. 
In the second place their purpose is that all agreements may 
by their help be the outcome of adequate reflection. Any 
necessary formality has the effect of drawing a sharp line 
between the preliminary negotiations and the acWal agreement, 
and so prevents the parties from drifting by inadvertence into 
unconsidered consent. 

3. Illegality. In the third place an agreement may be 
invalid by reason of the purposes with which it is made. To 
a very large extent men are free to agree together upon any 
matter as they please; but this autonomous liberty is not 
absolute. Limitations are imposed upon it, partly in the 
interests of the parties themselves, and partly on behalf of 
the pubUc. There is much of the common law which will not 
suffer itself to be derogated from by any private agreement; 
and there are many rules which, though they in no way infringe 
upon the common law, cannot be added to it as supplemen- 
tary. That is to say, there are many matters in which the 
common law wiU admit of no abatement, and many in which 
it wiU admit of no addition, by way of conventional law. It 
is true in great part that Modv.a et corvoeniio vinount legem; 
but over against this principle we must set the qualifitoation, 
Privatonim conventio juri •pubTieo non derogat. By jua yuhU- 
aum is here meant thati part of the law which concerns the 
public interest, and which for this reason the agreements of 
private persons cannot be allowed to infringe upon (k). Agree- 
ments which in this way overpass the limits allowed by the law 
are said in a wide sense to be illegal, or to be void for 
illegality. They may or may not bo illegal in a narrower sense, 


S.J. 


(Je) D. 60. 17. 46. 1. 
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as amounting in their making or in thoir iiorlormanco to a 
criminal or civil wrong. 

4, Brror or mistake. Error or miRtiike, as a ground of in- 
validity, is of two kinds, which are distinguiahahlo ns essential 
and unessential. Essential error is that whioh is of such a 
nature as to prevent the existence of any real consent, and 
therefore of any real agreement. The parties have not in 
reality meant the same thing, and therefore have not in reality 
agreed to any thing. Their agreement exists in appearance 
only, and not in reality. This is the case if A. makes an offer 
to B. which is accepted in mistalce by C. ; or if A. agrees to 
sell land to B., but A. is thinking of one piece of land, and 
B. is thinking of another. The effect of error of this kind is 
to make the agreement wholly void, inasmuch as there is in 
truth no agreement at all, but only the external semblance and 
form of one (Z). 

There is, however, an exception to this rule whto the error 
is due to the negligence of one of the parties and A unknown 
to the other. Por in such a case ho who is in fault will be 
estopped by his own carelessness from raising tlio defence of 
essential error, and will be held bound by the agi’eeraont in 
the sense in which the other party understood it (w). 

Unessential error, on the other hand, is that whioh does 
not relate to the nature or contents of the agreement, but only 
to some external oiroumstonoe, serving as one of the induce- 
ments whioh led to the making of it; as when A. agrees to 
buy B.’s horse because he believes it to be sound, whereas it 
is in reality unsound. This is not essential error, for there 
is a true consensus ad idem. The parties have agreed to the 
same thing in the same sense, though one of them would not 
have made the agreement had he not been under a mistake. 
The general rule is that unessential error has no effect oh 
the validity of an agreement. Neither party is in any way 
concerned in law with the reasons whioh induced the other 
to give his consent. That whioh men consent to they must 
abide by, whether their reasons are good or bad. And this 

(Z) OiMidj/ V. Lindsay, 3 A. C. 469; Raffles v. Wiehelhaus, 2 H. & 0. 906; 
Phillips V. Brooks, Ltd., (1919) 2 E. B. 248. 

(m) King v. Smith, (1900) 2 Cb. 426, 
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is so even thovigh one party is well aware of the error of the 
other (n). 

This rule, however, is subject to an important exception, 
for oven unessential error will in general make an agreement 
voidable at the option of the mistaken party, if it has been 
caused by the misrepresentation of the other party. He who 
is merely mistaken is none the less bound by his agreement; 
but ho who is misled has a right to rescind the agreement so 
procured (o). 

5. Goeroion. In order that consent may be justly allowed 
as a title of right, it must be free. It must not be the product 
of any form of compulsion or undue influence; otherwise the 
basis of its legal operation fails. Freedom, however, is a 
matter of degree, and it is no easy task to define the boundary 
line that must be recognised by a rational system of law. We 
can only say generally, that there must be such liberty of 
choice as to create a reasonable presumption that the party 
exercising it has chosen that which he desires, and not merely 
submitted to that which he cannot avoid. We cannot usefully 
enter here into any examination of the actual results that have 
been worked out in this matter by English law. 

6. WmL of consideration. A further condition very com- 
monly required by English law for the existence of fully 
efficacious consent is that which is known by the technical 
name of consideration. This requirement is, however, almost 
wholly confined to the law of contract, other forms of agree- 
ment being generally exempt from it. 

A consideration in its widest sense is the reason, motive, or 
induoernent, by which a man is moved to bind himself by an 
agreement. It is not for nothing that he consents to impose 
an obligation upon himself, or to abandon or transfer a right. 
It is in consideration of such and such a fact that he agrees 
to bear new burdens or bo forego the benefits which the law 
already allows him. If he sells his house, the consideration of 


(n) Smith v. Hughes, L. E. 6 Q. B. 697. 

(o) In addition to the case of misreprsBentation, unessential error affects 
any agreement which has been expressly or impliedly made conditional on 
the existence of the foot erroneously supposed to exist. A contract of sale, 
for example, is conditional on the present existence of the thing soldj if 
it is already destroyed, the contract for the purchase of it is void. 
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his agreoment is the receipt or promise oJ! the purchase aioiioy. 
If he makes a settlement upon his wife and children, it is in 
consideration of tho natural love and affection which he has 
for them. If he promises to pay a debt incurred by him 
before his bankruptcy, the consideration of his promise is the 
moral obligation which survives his legal indebtedness to his 
creditors. Using tho term in this wide sense, it is plain that 
no agreement made with knowledge and freedom by a I'ational 
man can be destitute of some species of consideration. All 
consent must proceed from some efficient cause. What, then, 
is meant by saying that the law requires a consideration as 
a condition of the validity of an agreement? The answer is 
that the consideration required by the law is a consideration 
of a kind which the law itself regards as sufficient. It is not 
enough that it should be deemed sufficient by the parties, for 
the law has itself authoritatively declared what facts amount 
to a valid and sufficient consideration for consent, and what 
facts do not. If men are moved to agreement by considera- 
tions which the law refuses to recognise as good, so much the 
worse for the agreement. Ez nudo paoto non oritur actio. 
To bare consent, proceeding from no lawfully sanctioned 
source, the law allows no operation. 

What considerations, then, does the law select and approve 
as sufficient to support a contract? Speaking generally, we 
may say that none are good for this purpose save those which 
are 'cotuahle. By a valuable consideration is meant some- 
thing of value given by one party in exchange for the promise 
of the other. By’ English law no promise (unless under seal 
or of record) is binding unless the promisor receives a quid 
pro quo from the promisee. Contracts which ore purely uni-! 
lateral, all the obligation being on one side, and nothing either 
given or promised on the other, are destitute of legal operation. 
Every valid contract (p) is reducible to the form of a bargain' 
that if I do something for you, you will do something for me. 

Tho thing thus given by way of consideration must be of 
some value. That is to say, it must be material to the interests 


(p) With the exception of oontraota -under seal and contraota of record, to 
-which the doctrine of cQnaideration ia inapplicable. 
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of one or other or both of the parties. It must either involve 
some gain, or benefit to the promisor by way of recompense 
for the burden of his promise, or it must involve some loss 
or disadvantage to the promisee for which the benefit of the 
promise is a recompense. Commonly it possesses both of these) 
qualities at once, but either of them is sufficient by itself.l 
'’Thus if I promise gratuitously to talce care of property which 
,tho owner deposits with me, I am bound by that promise, 
althoug^i I receive no benefit in recompense for it, because 
’.there is a sufficient consideration for it in the detriment 
incurred by the promisee in entrusting his property to my 
1 guardianship. But if the thing given by way of consideration 
is of no value at all, being completely indifferont to both 
parties, it is insufficient, and the contract is invalid; as, for 
example, the doing of something which one is already bound 
to the other party to do, or the surrender of a claim which is 
known to be unfounded. 

Tn certain exceptional cases, however, considerations which 
are not valuable are ncvortheleBB accepted as good and suffi- 
cient by the law. Thus the existence of a legal obligation 
may be a sufficient consideration for a promise to fulfil it; as 
in the case of a promissory note or other negotiable instru- 
ment given for the amount of on existing debt. At one time 
it was supposed to be the law that a merely moral obligation 
was in the same manner a sufficient basis for a promise of 
performance, and though this is no longer true as a general 
proposition, certain particular applications of the principle 
still survive, while others have but recently been abolished by 
statute. Thus a promise made by a discharged bankrupt to 
pay a creditor in full was until recently a binding contract, 
because made in consideration of the moral obligation which 
survives the legal indebtedness of an insolvent. Bor the same 
reason, a promise made after majority to pay debts incurred 
during infancy was binding, until the law was altered in this 
respect by recent legislation. Similarly a promise to pay a 
debt barred by prescription is legally valid even yet, the oon-^ 
sideration being the moral (and imperfect legal) obligation 
which survives the period of prescription. 
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"With respect to the rational hasis o£ this doctrine, it is to 
be noticed that the requirement of consideration is not abso- 
hjlie, but conditional on the absence of a certain forniulity, 
namely that of a sealed ■writing. Form and consideration are 
two altematWe conditions of the ■validity of contracts and 
of certain other kinds of agreements. It may be surmised, 
therefore, that they are founded on the same reasons and 
fulfil the same functions. They are intended as a precaution 
"against the risk of giving legal efficacy to unconsidered 
j premises and to the levities of speech. The law selects cer- 
tain reasons and inducements, which are normally sufficient 
for reasoned and deliberate consent, and holds valid all 
agreements made on these grounds, even though informal. 
In aU other cases it demands the guarantee of solemn form. 
There can be Uttlo doubt, however, that our law has shown 
itself too scrupulous in this matter; in other legal systems no 
such precaution is known, and its absence seems to lend to 
no ill results. 

Although the doctrine of consideration, in the form received by 
Englisli la-vv, is irnkncwn elsewhere, it is Biin]>ly a modilioation of a 
doctrine known to the civil law and to eovoral modern systems, more 
especially to that of France. Article 1131 of the French Civil Oodo 
provides thot : " L’obligation sane onuso, on sur itno fniiaso oaiMO, ou 
Bur line cause illicite, ne peut avoir ouonn effet " (q). This cause or 
causa is a synonym for consideration, and we find the torms used 
interchangeably in the earlier English authorities (r). There is, 
however, an essential difference between the English and the Con- 
tinental principle. Unlike the former, the latter never rejects any 
cause or consideration as insufficient. Whatever motive or induce - 1 
ment is enough to satisfy the contracting parties is enough to satisfy I 
■the law, even though it is nothing more than the causa liberalitaiis j 
of a voluntary gift. By an obligation satis cause, or contract without 
consideration, French law does not mean a contract made without 
any motive or inducement (for there are none such), nor a contract 
made from an inadequate motive or inducement (for ■the law makes 
no such distinctions), but a contract made for a consideration which 
has failed — causa non secuta, as the Romans called it. The second 


_ (g) Cf. D. 44. 4. 2. 3. Si quis sine causa ab aliquo fuerit stipulatua, 
demde ex ea stipulatione experiatui, exceptio utigue doli mail ei nocebit. 
See also D. 12. 7. 1. pr. 

(t) Salmond, Essaye in Jurisprudence and Legal History, p. 219. 
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gioiuid of invalidity mentioned in the Article cited is the faUHy of 
the consideration (falsa oausai). A consideration may be based on a 
mistake, so that it is imaginary and not real ; as when I agree to buy 
a horse which, unknown to me, is already dead, or a ship which has 
been already wrecked, or give a promissory note for a debt which is 
not truly owing. KnaUy, a causa iurpis, or illegal consideration, is 
as fatal to a contract in French and Bomon law as in English. 

In EngliBh.law the failure of consideration (eanisa non secuta) and 
itg_unreality due to error (causa falsa) are grounds of invalidity, only 
when the absence of such failure or error is expressly or impliedly 
made a condition of the contract. In a contract for the sale of a 
chattel, for example, the present existence of the chattel is an implied 
condition of the validity of the sale (s). 
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(s) The French law as to the cause or consideration of a contract ^1 bo 
found in Fothier, Obhgations, sects. 42 — 46, and Baudry-Laoantinerie, 
Obligations, sects. 296—827. "Whether tho English doctrine of consideration 
is hislorioally connected with the causa of the civil law is a matter of 
dispute, and there is much to be said on both sides, 
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CHAPTER XVn. 

LIABIUTY. 

§ 125. The Nature and Kinds of Liability. 

Hb who commits a wrong is said to be liable or responsible 
for it. Liability or responsibility is the bond of necessity that 
exists between the wrongdoer and the remedy j)f the wrong. 
This vinovlum juris is not one of mere duty or obligation; it 
pertaina not to the sphere of ought but to that of must. It 
hag its source in the supreme will of the state, vindicating its 
supremacy by way of physical force in the last resort against 
the unconforming will of the individual. A_ man’s liability 
consists in those things which he must do or sufferj, because 
he has already failed in doing what he ought. It is the 
ultimatum of the law (a). 

The purpose of this chapter and of the two which follow 
it is to consider the general theory of liability. We shall 
investigate the leading principles which determine the exist- 
ence, the incidence, and the measure of responsibility for 
wrongdoing. The special rules which relate exclusively to 
particular kinds of wrongs will be disregarded as irrelevant 
to the purpose of our inquiry. 

Lbahilijiy is in the first place either civil or miminal, and 
in the second place either r^edial or penal. The nature of 
these distinctions has been already suf&ciently considered in 
a previous chapter on the Administration of Justice. We 
there saw that civil liab ility .ia liability. to. civil proceedings. 
and that a civil proceeding is one whoso direct purpose is 
the enforcement of a right vested in the plaintiff. Criminal^ 

(a) We have already eeen that the term liahihty has also a wider aense, 
m which it la the correlative of my legal power or liberty, and not merely 
of the right of action or proeeontion vested in a person wronged. Supra, 
S 77 
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liftbility, on the other hand, is liability to criminal proceed- 
ings, and a proceeding of this nature is one whose direct 
purpose is the punishment of a wrong committed by tlie 
defendant (b). 

We also saw that the law often punishes a wrong by 
creating and enforcing against the wrongdoer a new obligation ; 
for example, that of paying a pecuniary penalty or damages. 
In such a ease the direct purpose of the proceeding is the 
enforcement of the sanctioning right thus created, though its 
ulterior purpose is the punishment of the wrong in which 
this right has its source. Hence the necessity of the further 
distinction between psnaLand_remedial liability. The former 
m Jbhat in which the purpose of the law, direct or ulterior, is 
or includes the punishment of a wrongdoer ; the latter is that 
in which the law has no such purpose at all, its sole intent 
being the enforcement of the plaintiff’s light, and the idea 
of punishment being wholly irrelevant. The liability of a 
borrower to repay the money bon’owed by him is remedial; 
that of the publisher of a libel to be imprisoned, or to pay 
damages to the person injured by him, is penal. All criminal 
liability is penal; civil liab ility, on the oUier hand, is, some- 
times penal and sometimes remedial (c). 

§ 126. The Theory of Remedial Liability. 

The theory of remedial liability presents little difficulty. 
It may be laid down as a ggiecal principle, that, whenever 
the. law creates a duty, it should enforce the specific fulfilment 
jOf jt. The sole condition of the existence of remedial liability 
lis the existence of a legal duty binding upon the defendant 
•and unfulfilled by him. What a man ought to do by a rule 1 
of law, he ought to be made to do by the force of law. In! 
law oughi is normally equivalent to must, and obligation and 
reuaadjpl liability arc in general oo-existent. To this general 
principle, however, there are the following exceptions; — 

1. In the first place, there are duties of imperfect obliga- 
tion — duties the breach of which gives no cause of action, and 


(6) Svpra, § 27. 


(c) Supra, § 84. 
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creates no liability at all, either civil or criminal, penal or 
remedial. A debt barred by the statute ol limitations, or due 
by the Crown, is a legal debt, but the payment ol it cannot 
be compelled by any legal proceedings (d). 

2. Secondly, there are many duties which from their nature 
cannot be specifically enforced after having once been broken. 
When a libel has already been published, or an assault has 
already been committed, it is too late to compel the wrong- 
doer to perform his duty of refraining from such acts. Wrongs 
of this description may be termed transitory; once committed 
they belong to the irrevocable past. Others, however, are 
continuing; for example, the non-payment of a debt, the 
commission of a nuisance, or the detention of another’s pro- 
perty. In such eases the duty violated is in its nature capable 
of specific enforcement, notwithstanding the violation of it. 

3. In the third place, even when the specific enforcement 
of a duty is possible, it may be, or be deemed to be, more 
expedient to deal with it solely through the criminal law, or 
through the creation and enforcement of a substitutive sanc- 
tioning duty of pecuniary compensation. It is only in special 
oases, for example, that the law will compel the specifioj 
performance of a contract, instead of the payment of damages^ 
for the breach of it. 

§ 127. The Theory of Penal Liability. 

We now proceed to the main subject of our inquiry, 
namely, the general principles of penal liability. We have to 
consider the legal theory of punishment, in its application both 
to the criminal law and tol those portions of the civil law in 
which the idea of punishment is relevant and operative. We 
have already, in a former chapter, dealt with the pm'poses of 
punishment, and we there saw that its end is fourfold, being 
deterrent, disabling, retributive, and reformative. The first of 
these purposes, however, is primary and essential, the others 
being merely secondary. In our present investigation, there- 
fore we shall confine our attention to punishment as deterrent. 
The inquiry will fall into three divisions, relating (1) to the 


(d) Supra , § 78. 
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conditions, (2) to the incidence, and (3) to the measure ol 
penal liability. 

The general conditions of penal liability arc indicated with 
sufSoient accuracy in the legal maxim. Actus non faoii reum, 
nisi mens sit rea — ^The act alone does not amount to guilt; it 
must be accompanied by a guilty mind. That is to say, there 
are two conditions to be fulfilled before penal responsibility 
cam rightly be imposed, and we may conveniently distinguish 
these as the material and the formal conditions of liability. 
The material condition is the doing of some act by the person 
to be held liable. A man is to be accounted responsible only 
for what he himself does, not for what other persons do, or 
for events independent of human activity altogether. The 
formal condition, on the other hand, is the mens rea or guilty 
mind with which the act is done. It is not enough that a man 
has done some act which on account of its mischievous results 
the law prohibits; before the law can justly punish the act, 
an inquiry must be made into the niental altitude of the doer. 
Por although the act may have been materially or objectively 
wrongful, the mind and will of the doer may have been 
innocent. 

We shall see later that the mens rea or guilty mind 
includes two, and only two, distinct mental aUiludes of the 
doer towards the deed These are intention and negligence. 
Genemllj speaking, a man is penally responsible only for those 
wrongful acts which he does either wilfully or negligently. 
Then and only then is the aoHis accompanied by the mens 
rea. Then and then only do the two conditions of liability, 
the material and the formal, co-exist. In this case only is 
punishment justifiable, for it is in this ease alone that it 
can be effective. Inevitable accident or mistake — the absence 
both of wrongful intention and of culpable negligence — ^is in 
general a sufficient ground of exemption from penal responsi- 
Ijihty. Impunitus est, said the Homans, qui sine culpa et 
dole male casu quodam damnum committit (e), 

^ We shall consider separately these two conditions of lia- 
bility, analysing first the conception, of an act, and secondly 


(e) Qaius, HI. 911. 
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that) of mans rea in its two forms of intention and negli- 
gcnce (/). 

§ 128. Aots. 

The term act is one of ambiguous import, being used in 
various senses of different degrees of generality. When it is 
said, however, that an act is one of the essential conditions of 
liability, we use the term in the widest sense of which it is 
capable. We mean by it any event which is subject to the 
control of the human will. Such a definition is, indeed, not 
ultimate, but it is sufficient for the purpose of the law. As to 
the nature of the will and of the control exercised by it, it is 
not for lawyers to dispute, this being a problem of psychology 
or physiology, not of jurisprudence. 

(1) PoMwe qnd Negative (uste. Of acts as so defined there 
are various species. In the first place, they are either positive 
or negative, either acts of commission or acts of omission. A 
wrongdoer either does that which he ought not to do, or leaves 
undone that which he ought to do. The term act is often 
used in a narrow sense to include merely positive aots, and 
is then opposed to omissions or forbearances instead of 
including them. This restriction, however, is inconvenient. 
Adopting the generic sense, we can easily distinguish the two 
species as positive and negative; but if we restrict the term 
to acts of commission, we leave ourselves without a name for 
the genus, and aro compelled to resort to an enumeration of 
the species. 

(2) In^mal and external acts. In the second place, acts 
are either internal or external. The former are acts ofjthe 
mind, while the latter are acta of the body. In each case the 
act may be either positive or negative, lying either in bodily 
activity or passivity, or in mental activity or passivity. 
To think is an internal act; to speak is an external act. To 

(/) The diatinction between material and formal wrongdoing baa long 
been familiar in moral philoaopby. The material badneaa of an act dependa 
on the actual nature, circumatancea, and conaequenoea of it. Ita formal 
badneaa dependa on &e atate of mind or will of the actor. Qlba madman 
who Idlla bia keeper offenda materially but not formally; ao alao with him 
who in invincible ignorance breaks the rule of right. Material without 
formal wrongdoing ig no ground of culpability. 
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■work out an arithmetical problem in one’s head is an act o'f 
the mind; to work it out on paper is an act of the body. 
Every external act involves an internal act which is related 
to it; but the converse is not true, for there are many acts of 
the mind which never realise themselves in acts of the body. 
The term act is very commonly restricted to external acts, but 
this is inconvenient for the reason already given in respect of 
the distinction between positive and negative acts. 

(3) Intentional and unintentional acta. Acts are further 
distinguishable as being either intentional or unintentional. 
The nature of intention is a matter to which particular atten- 
tion will be devoted later, and it is sufficient to say here that 
an act is intended or intentional when it is the outcome of a 
determination of the actor’s will directed to that end. In 
other words, it ia_intentional when it was foreseen and desired 
by the doer, and this foresight and desire realised themselves 
in the act through the operation of the will. It is uninten- 
■tional, on the other hand, when, and in so far as, it is not 
the result of any determination of the will towards a desired 
issue. 

In both cases the act may be either internal or external, 
positive or negative. The term omission, while often used in 
a wide sense to include all negative acts, is also used in n 
narrower signification to include merely unintentional nega- 
tive acts. It is then opposed to a forbeorance, which is an 
intentional negative act. If I fail to keep an appointment 
through forgetfulness, my act is unintentional and negative; 
that is to say, an omission. But if I remember the appoint- 
ment, and resolve not to keep it, my act is intentional and 
negative; that is to say, a forbearance. 

The term act is very commonly restricted to intentional 
acts, but this restriction is inadmissible in law. Intention is 
not a necessary condition of legal liability, and therefore cannot 
be an essential element in those acts which produce such 
liability. An act is an event subject to the control of the will ; 
but it is not essential that this control should be actually 
exercised; there need be no actual determination of the will, 
for it is enough that such control or determination is possible. 
If the control of the wiU is actually exercised, the act is 
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intenUonal; i£ the will is dormant, the act is unintentional; 
but in each case, by virtue of the oxistonoe of the power of 
control, the event is equally on act. The movemonts of a 
man’s limbs are acts; tho&o of his heart are not. Not to move 
his arms is an act ; not to move his ears is not. To meditate 
is an act; to dream is not. It is the power possessed by mej 
of determining the issue otherwise which makes any event} 
my act, and is the ground of my responsibility for it. 

Every act is made up of three distinct factors or constitu- 
ent parts. These are (1) its ongin in some mental or bodily 
activity or passivity of the doer, (2) its_ ciroumBianeee, and 
(3) its consequences. Let us suppose that in practising with a 
rifle I shoot some person by accident. The material elements 
of my act are the following: its origin or primary stage, 
namely a series of muscular contractions, by which the rifle 
is raised and the trigger pulled; secondly, the circumstances, 
the chief of which are the facts that the rifle is loaded and in 
working order, and that the person killed is in the line of fire ; 
thirdly, the consequences, the chief of which are the fall of 
the trigger, the explosion of the powder, the discharge of the 
bullet, its passage through the body of the man lolled, and 
his death. A similar analysis will apply to all acts for which 
a man is legally responsible. Whatever act the law prohibits 
as being wrongful is so prohibited in respect of its origin, its 
circumstances and its consequences. For unless it has its 
origin in some mental or physical activity or passivity of the 
defendant, it is not his act at all; and apart from its circum- 
stances and results it cannot be wrongful. All acts are, in 
( respect of their origin, indifferont. No bodily motion is in 
itself illegal. To crook one’s finger may be a crime, if the 
finger is in contact with the trigger of a loaded pistol; but in 
itself it is not a matter which the law is in any way concerned 
to take notice of. 

Giroumstanoes and consequences are of two kinds, accord- 
ing as they are relevant or irrelevant to the question of 
liability. Out of the infinite array of circumstances and the 
endless chain of consequences the law selects some few as 
material. They and they alone are constituent parts of the 
wrongful act. All the others are irrelevant and without legal 
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significance. They have no bearing or influence on the guilt 
of the doer. It is for the law, at its own good pleasure, 
to select and define the relevant and material facta in each 
particular species of wrong. In theft the hour of the day is 
irrelevant; in burglary it is material. 

An act has no natural boundaries, any more than an event 
or a place has. Its limits must be artifioisEy defined for the 
purpose in hand for the time being. It is for the law to 
determine, in each particular case, what circumstances and 
what consequences shall be counted within the compass of the 
act with which it is concerned. To ask what act a man has 
done is like asking in what place he lives. 

By some writers the term act is limited to that part of 
the act which we have distinguished as its origin. According 
to this opinion the only acts, properly so called, are move- 
ments of the body. “An act,” it has been said (g), “is 
always a voluntary muscular contraction and nothing else." 
That is to say, the circumstances and consequences of an act 
are not part of it, but are wholly external to it. This 
limitation, however, seems no less inadmissible in law than 
contrary to the common usage of speech. We habitually and 
rightly include aU material and relevant ciroumstanoes and 
consequences under the name of the act. The act of the 
murderer is the shooting or poisoning of his victim, not merely 
the muscular contractions by which this result is effected. 
To trespass on another man’s land is a wrongful act; but the 
act includes the circumstance that the land belongs to another 
man, no less than the bodily movements by which the tres- 
passer enters upon it (fe). 

It may be suggested that although an act must be taken 
to include some of its consequences, it does not include all of 
them, hut only those which are direct or immediate. Any 


ig) Solmea, Common Law, p. 91. So Austin, p. 419 : " The bodUy 
movements which immediately follow our desires of them ate the only human 
acts, stnotly end properly so called." 

. unforbunate that there is no recognised name for the origin or 

mtial stege of the act, as oontraatsd with the totality of it. Bentham calls 
me fortner the act and^ the latter the aotion. Principles, oh. 8, sect. 2. 
works, I. p 40. _ But in common usage these two terms are eynonymous, 
ana to use them in tills special sense would only lead to confusion. 
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'luoh diHiiineiion, howovei', between direct and indirect, proxi- 
mate and remote eonsequenoes, ia nothing more than an 
indeterminate differenoo of degi'oo, and cannot be made the 
ba&ie of any logical definition. The distinction between an 
act and its consequences, between doing a thing and causing 
a thing, is a merely verbal one; it is a matter of convenience 
of speech, and not the product of any scientific analysis of 
the conceptions involved. There ia no logical distinction 
between the act of killing a man and the act of doing some- 
thing which results (however remotely) in his death (i). 

§ 129. Two Glasses of Wrongful Aots. 

Every wrong is an act which is mischievous in the eye of 
the law — an act to which the law attributes harmful conse- 
quences. These consequences, however, are of two kinds, 
being either actual or merely anticipated. In other words, 
an act may be mischievous in two ways — either in its actual 
results or in its .tendencies. Hence it is, that legal wrongs are 
of two kinds. The first consists of those in which the act is 
%vrongful only by reason of accomplished harm which in fact 
ensues from it. The soeopd consists of those in which the act 
is wrongful by reason of its mischievous tendencies, as recog- 
nised by the law, irrespective of the actual issue. In the first' 
case there is no wrong or cause of action without proof of 
actual damage; in the second case it is sufficient to prove the 
act itself, even though in the event no harm has followed it. 

Eor example, if A. breaks his contract with B., it is not 
necessary for B. to prove that he was thereby disappointed in 
his reasonable expectations, or otherwise suffered actual loss, 
for the law takes notice of the fact that breach of contract is 
an act of mischievous tendency, and therefore treats it as 
wrongful irrespective of the actual issue. The loss, if any, 
incurred by B. is relevant to the measure of damages, but 
not to the existence of a cause of action. So if I walk across 
another man’s field, or publish a libel upon him, I am respon- 
sible for the act -yithout any proof of actual harm resulting 


S.3. 


(i) Sec Salmond on Torts, § £1, 6tli ed 
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from it. For trespass and libel belong to the class of acts 
which are judged wrongful in respect of their tendencies, and 
not merely in respect of their results. In other cases, on the 
•contrary, actual damage is essential to tho cause of action. 
Slander, for example, is in general not actionable without 
proof of some loss sustained by the plaintifi, although libel 
is actionable perse. So if by negligent driving I expose others 
to the risk of being run over, I am not deemed guilty of any 
wrong until an accident actually happens. The dangerous 
tendency of the act is not in this case considered a sufficient 
.ground of liability. 

With respect to this distinction between wrongs which do 
“and those which do not, require proof of actual damage, it is 
to be noticed that criminal wrongs commonly belong to the 
latter class. Criminal liabiliiy is usually sufficiently estab- 
lished by proof of some act which the law deems dangerous 
in its tendencies, even though the issue is in fact harmless. 
The formula of the criminal law is usually: ‘‘ If you do this, 
you will be held liable in all events,” and not : ” If you do this 
you will he held liable if any harm ensues." An unsuccessful 
attempt is a ground of criminal liability, no less than a com- 
pleted offence. This, however, is not invariably so, for oximinal 
responsibility, like civil, sometimes depends on the accident 
of the event. If I am negligent in the use of firearms, and 
kill some one in consequence, I am criminally liable for man- 
slaughter; but if by good luck my neghgence results in no 
accomplished mischief, I am free from all responsibility. 

As to civil liability, no corresponding general principle can 
be laid down. In some cases proof of actual damage is' 
required, while in other oases there is no such necessity ; and 1 
the matter pertains to the detailed exposition of the law, 
rather than to legal theory. It is to be noted, however, that 
whenever this requirement exists, it imports into the adminis- 
tration of civil justice an element of capriciousness from which 
the criminal law is commonly free. Iri^ point of criminal 
responsibility men are judged by their acts and by the mis- 
chievous tendencies of them, but in point of civil liability they 
are often judged by the actual event. If I attempt to execute 
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a wrongful purpose, I am oriminally responsible whether I 
succeed or not; but my civil liab ility will often depend upon 
the accident of the result. Failure in a guilty endeavour 
auiounts Jo innocence. Instead of saying : “Do this, and 
you will be held aocountable for it," the civil law often says: 

" Do this if you wish, but remember that you do it at your 
peril, and if ovil consequences chance to follow, you will be 
answerable for them.” 

§ 130. Damnuin sine Injuria. 

Although all wrongs are, in fact or in legal theory, mis- 
chievous acts, the converse is not truo. AH damage done is 
not wrongful. There are cases in which the law will suffer a.' 
man knowingly and wilfully to inflict harm upon another, andV 
will not hold him accountable for it. Harm of this description 
— ^mischief that is not wrongful because it does not lulfil even 
the material conditions of responsibility — ^is called damnum 
sine injuria, the term injuria being here used in its true sense 
of an act contrary to law {in jus), not in its modern and corrupt 
sense of harm. 

Oases of damnum sine injuria fall under two heads. There 
are, in the first place, instances in which the harm done to 
the individual is nevertheless a gain to society at large. The 
wrongs of individuals ai’e such only because, and only so far| 
as, they are at the same time the wrongs of the whole oom-^ 
munity ; and so far as this coincidence is imperfect, the harm 
done to an individual is damnum sine mjuria. The special 
result of competition in trade may be ruin to many; but the 
general result is, or is deemed to be, a gain to society as a 
whole. Competitors, therefore, do each other harm but not 
injury. So a landowner may do many things on his own land, 
which are detrimental to the interests of adjoining proprietors. 
He may so excavate his land as to withdraw the support 
required by the buildings on the adjoining property; he may 
prevent the access of light to the windows of those buildings; 
he may drain away the water which supplies his neighbour’s 
well. These things are harmful to individuals; but it is held 
to serve the public interest to allow a man, within wide limits, 
to do as he pleases with his own. 
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The second head of damnum sino inju-iia inedudos nil thoao 
oases in which, although real harm is done to the community, 
yet, owing to its triviality, or to the difficulty of proof, or to 
any other reason, it is considorod inexpedient to attempt its 
prevention by the law. The mischief is of such n nature that 
the legal remedy would be worse than the disease. 


§ 131. The Place and Time of an Act. 

Chiefly, though not exclusively, in consequence of the territorial 
limits of the juriediction of courts, it is often material to determine 
the place in which an act is done. In general this inquiry presents 
no difficulty, but there are two cases which require special considera- 
tion. The flrst is that in which the act is done partly in one place 
and partly in another. If a man standing on the English side of the 
Border fires at and kills a man on the Scottish side, has he committed 
murder in England or in Scotland? If a contract is made by oorre- 
epondeiice between a merchant in London and another in Paris, is 
the contract made in England or in Erance f If by false I'epreaenta- 
tions made in Melbourne a man obtains goods in Sydney, is the 
oflence of obtaining goods by false pretences committed in Victoria or 
in New South Wales? As a matter of fact and of strict logic the 
correct answer in all these cases is that the act is not done either in 
the one place or in the other. He who in England shoots a man in 
Scotland commits murder in Great Britain, regarded as a unity, but 
not in either of its parts taken in isolation. But no such answor is 
allowable in law ; for, so long as distinct territorial areas of jurisdic- 
tion are recognised, the law must assume that it is possible to 
determine with respect to every act the particular area within which 
it is committed. 

What locality, therefore, does the law attribute to aote which thus 
fall partly within one territorial division and partly within another ? 
There are three possible answers. It may be said that the act is 
committed in both places, or solely m that in which it has its com- 
mencement, or solely in that in which it is completed. The law is 
free to choose such one of these three alternatives as it thinks fit in 
the particular case. The last of them seems to be that which is 
adopted for most purposes. It has been held that murder is com- 
mitted in the place in which the death occurs (h), and not also in the 
place in whidi the act causing the death is done, but the law on these 
points is not free from doubt (f). A contract is made in the place 

(k) Beg. v. ('oamhes, 1 Lea. Or, C. 388. 

(l) Reg. V. Amstrong, 13 Cox, C. C. 184 j Beg. v. Eeyn, 3 Ex. D. 63. 
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where it is completed, that is to say, where the offer is accepted (m) 
or the last necessary signature to the document is affixed (n). The 
offence of obtaining goods by false pretences is committed in the place 
in which the goods are obtained (o) and not in the place where the 
false pretence is made (p). 

A second case in which the determination of the locality of an act 
gives rise to difficulty is that of negative acts. In what place does a 
man omit to pay a debt or to perform a contract 1 The true answer is 
apparently that a negative act takes place where the corresponding 
positive act mght to have taken place. An omission to pay a debt 
occurs in the place where the debt is payable (q). If I make in 
England a contract to be performed in France, my failure to perforin 
i1 takes place in France and not in England. The presence of a 
negative act is the absence of the corresponding positive act, and the 
positive act is absent from the place in which it ought to have been 
present. 

The time of an act. The position of an act in time is determined 
by the same considerations as its position in space. An act which 
begins to-day and is completed to-morrow is in truth done neither 
to-day nor to-morrow, but in that space of time which includes both.| 
I But if necessary the law may data it from its commencement, or from 
I its completion, or may regard it as continuing through both periods. 
For most purposes the date of an act is the date of its completion, 
just as its place is the place of its completion (r). 


(m) Cowan v. O'Connor, 20 Q. B, D, B40. 

(a) Muller <6 Co.'s Margarine, Limited v. Inland Revenue Commissioners, 
(1900) 1 Q. B. SlOj (1901) A. C. 217. 

(o) Reg. V. Sllis, (1899) 1 Q. B. 280. 

(p) The question is fully discussed in the case of Reg. v. Keyn, 2 Ex. B. 
03, in which the captain of a German steamer was tried in England for 
manslaughter by negligently sinking an English ship in the Channel and 
diowning one of the poesengers. One of the minor questions in the caso 
was that of the place in which the offence was committed. Was it on hoard 
the English ship, or on hoard the German steamer, or on board neither of 
them? Four of the jndges of the Conrt for Crown Cases Beseived, namely, 
Denman, J., Bramwell, B., Coleridge, C.I., and Cockburn, C.J., agreed that 
if the offence had been wilful homicide it would have boon committed on 
the English ship. Denman, J., and Coleridge, C.J., applied the same rule 
to negligent homicide. Codrburn, C.J., doubled as to negligent homicide. 
Bramwell, B., said (p. 160) : “If the act was wilful, it is done where the 
will intends It should tako effect; aliler when it is negligent." For a further 
discussion of the matter, see Stephen’s History of Criminal Law, IT. 
pp. 9—12, and Opponhoff’s annotatod edilion of the German Criminal Code 
(13lh ed. 1896), p. 28. The German doctrine is that an act is committed in) 
the place where it is begun. Sec also Terry, Principles of Anglo-American 
Law, pp. 698—606, and Edmundson v. Render, (1906) 2 Oh. 320. 

(g) Northey Stone Go. v. Gidney, (1891) 1 Q. B. 99. 

(r) If the law dates the commission of a wrong from the completion of it, 
it follows that there are cases in which a man may commit a wrong after 
his death. It A. excavates his own land so as to cause, after an interval. 
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A negative act is done at the time at which the corresponding 
positive act ought to have been done. The date of the non-payment 
of a debt is the day on which it becomes payable. 


§ 182. Mens Rea. 

We have seen that the conditions of penal liability are 
suflBiciently indicated by the maxim, Actw non faoit reum, 
nisi mens sii rea. A man is responsible, not for his acts in 
themselves, but for his nets coupled with the mens rea or 
guilty mind with which he does them. Before imposing 
punishment, whether civilly or criminally, the law must be 
satisfied of two things ; first, that an act has been done which 
by reason of its harmful tendencies or results is fit to be 
repressed by way of penal discipline; and secondly, that the 
mental attitude of the doer towards his deed was such as to 
render punishment effective as a deterrent for the future, and 
therefore just. The first is the material, the second is the 
formal condition of liability. The mens rea may assume one 
or other of two distinct foi*ms, namely, wrongful intention 
or culpable negligence. The offender may either have done 
the wi'ongful act on purpose, or he may have done it oai’elossly, 
and in each case the mental attitude of the doer is such as to 
make punishment effective. If he intentionally chose the 
wrong, penal discipline will furnish him with a sufficient 
motive to choose the right instead for the future. If, on the 
other hand, he committed the forbidden act without wrongful 
intent, but yet for want of sufficient care devoted to the 
avoidance of it, punishment will be an effective inducement 
to carefulness in the future. But if his act is neither inten- 
tional nor negligent, if he not only did not intend it, but did 
his best as a reasonable man to avoid it, there can be no 

the aubeidenee of the adjoining land of B., there ie no wrong dono until the 
Bubeidence happene : Baeklume v. Bonomi, 9 H. L. 6. 603; Barley Main 
OoIZierp Co. v. Mitchell, 11 A. C. 127. What shall be eaid, then, if A. is 
dead in the meantiipe? The wrong, it seems, is not done by his Bucceesors 
in title; Hally. Duke of Norfolk, (1900) 2 Oh. 493; Greermell v. Low 
Beechbum Colliery, (1897) 2 Q. B. 166. The InW; therefore, must hold either 
that there is no wrong at all, or that it ie committed by a man who is dead 
at the date of its commission. 
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good purpose fulfilled in ordinary cases by holding him liable 
for it. 

Yet there are exceptional eases in which, for sufficient or 
insufficient reasons, the law sees fit to break through the rule 
as to mens roa. It disregards the formal condition of liability, 
and is satisfied with the material condition alone. It holds a. 
man responsible for his acts, independently altogether of any’ 
wrongful intention or culpable negligence. Wrongs which are- 
thus independent of mens rea may be distinguished as .wrongs- 
of absolute liability. 

It follows that in respect of the requirement of mens, rear 
wrongs are of three kinds : 

(1) Intentional or Wilful Wrongs, in which the mens rec 
amounts to intention, purpose, or design. 

(2) Wrongs of Negligence, in which the mens rea assumes 
the less serious form of mere carelessness, as opposed to 
wrongful intent. 

(8) Wrongs of Absolute Liability, in which the mens rea is 
not required, neither wrongful intent nor culpable negligence! 
being recognised as a necessary condition of responsibility. 

We shall deal with these three classes of wrongs, and these 
three forms of liability, in the order mentioned. 
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CHAPTER XVIII. 

INTENTION AND NEGLIGENCE. 

§ 183. The Nature of Intention. 

Intention is the purpose or design with which an act is done. 
It is the foreknowledge of the act, coupled with the desire of 
it, such foreknowledge and desure being the cause of the act, 
inasmuch as they fulfil themselves through the operation of 
' the will. An a^ is intentional if, and in so far as, it exists in 
idea before it exists in fact, the idea realising itself in the fact 
because of the desire by which it is accompanied (o). 

An act may be wholly unintentional, or wholly intentional, 
or intentional in part only. It is wholly unintentional if no 
part of it is the outcome of any conscious purpose or design, 

I no part of it having existed in idea before it became realised in 
(fact. I may omit to pay a debt, because I have completely 
forgotten that it exists; or I may, through coi’eless handling, 
accidentally iiross the trigger of a pistol in ray hand and so 
wound a bystander. An net is wholly intentional, on the 
other hand, when every part of it corresponds to the pre- 
cedent idea of it, which was present in the actor’s mind, and 
of which it is the outcome and realisation. The issue falls 
completely within the boundaries of the intent. Finally, an 
act may be in part intentional and in part unintentional. The 
idea and the fact, the will and the deed, the design and the 
issue, may be only partially coincident. If I throw stones, 
I may intend to break a ivindovv but not to do personal harm 
to any one ; yet in the result I may do both of these things. 

(o) Holmes, Common Law, p. 68 : " Intent will be found to resolve itself 
into two things ; foresight that certain consequences will follow fiom an act, 
and the wish foi those consequences woiking as a motive which induces the 
act.” 
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An act, and therefore a wrong, which is intended only in 
part, must be classed as unintended, just as a thing which is 
completed only in part is incomplete. If any constituent 
element or essential factor of the complete wrong falls outside 
the limits of the doer’s intent, he cannot be dealt with on the 
footing of wilful wrongdoing. If liability in such a case exists 
at aU, it must be either absolute or based on negligence (h). 

A wrong is intentional only when tho intention extends to 
all the elements of the wrong, and therefore to its circum- 
stances no less than to its origin and its consequences. We 
cannot say, indeed, that tho circumstances are intended or 
intentional; but the act is intentional with respect to the, 
circumstances, inasmuch as tliey are included in that pre- 
cedent idea which constitutes the intention of the act. So 
far, therefore, as the knowledge of the doer does not extend to 
any material oiraumstance, the wrong is, as to that oiroum- 
stance, unintentional. To trespass on A’s land believing it 
to bo one’s own is not a wilful wrong. The trespasser 
intended, indeed, to enter upon tho land, but he did not intend 
to enter upon land belonging to A. His act was unintentional 
as to the ckcumstance that tho land belonged to AT So if 
a woman marries again during the lifetime of hor former 
husband, but believing him to bo dead, she docs not wilfully 
commit the crime of bigamy, for ono of the material oircuin- 
stances hes outside hor intention. With respect to that 
ciroumstance the will and the deed are not coincident. 

Intention does not necessarily involve expectation. I may 
intond a result which I well know to be extremely improbable. 
So an act may be intentional with rospoot to a particular 
circumstance, although the chance of the existence of that 
circumstance is known to be exceedingly small. Intention is 
ibe. foresight of a desired issue, however improbable — not the 
foresight of an undesired issue, however probable. If I fire a 
rifle in the direction of a man a mile away, I may know perfectly 

(b) It ie to bo noticed, however, that the part which was intended may 
oonatitute in itself an independent intentional wrong inolnded in the larger 
and unintentional wrong of which it forms a part. Intentionally to discharge 
firearms in a public street is a wilful wrong, if aufdi an act is prohibited 
by law. But accidentally to kill a person by the intentional discharge of 
firearms in a public street is a wrong of negligence. 
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well that the chance ol hitting him is not one in a thousand ; 
I may fully expect to miss him; nevertheless I intend to hit 
him if I desire to do so. Ho who steals a letter containing 
a cheque, intentionally steals the cheque also if he hopes that 
the letter may contain one, even though he well knows that 
the odds against the existence of such a choumstance are 
very great. 

Conversely, expectation does not in itself amount to inten- 
tion, An operatmg surgeon may know very well that his 
patient will probably die of the operation; yet he does not 
intend the fatal consequence which he expects. He intends 
the recovery which he hopes for but does not expect. 

Although nothing can be intended which is not desired, it 
must be noticed that a thing may be desired and therefore 
intended, not in itself or for its own sake, but merely as the 
means to an end If I desire and intend a certain end, I also 
desire and intend the means by which it is to be obtained, 
though in themselves those means may be indiflorent or even 
objects of aversion. If I kill a man in order to rob him, I 
desire and intend his death, even though I deeply regret, in 
his interests or in my own, the necessity of it. 

What shall bo said, however, of consequences which, though 
not dosirod, arc nevertheless known to bo certain, being the 
inevitable concomitants of the consequences which are desired, 
and for the sake of which the act is done. A manufacturer 
establishes a factory in which ho employs many workmen who 
are daily exposed to the risk of dangerous machinery or pro- 
cesses. He knows for a certainty that from time to time fatal 
accidents will, notwithstanding all precautions, occur to the 
workmen so employed. Does he then intend their deaths? 
A military commander orders his troops into action, well 
knowing that many of them will lose their lives. Does he 
intentionally cause their deaths? These questions are to be 
answered in the negative. consequences, though fore- 

seen as certain, are not desired, and therefore not intended (c). 
It is not possible so to define the term " intent ” as to include 

(o) In former editions I expressed a contrary opinion which fuither con- 
sideration has now led me to reject. I treated as intentional all consequences 
known to be necessary. 
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both eousequences which, though improbable, iiro doairod, and 
consequences which, though cortuin, are not desired. There 
is no generic conception which ineludea both of these classes of 
results. Jt is necessary, therefore, to dislinguish between pro- 
ducing a result intentionally and producing it knowingly. 
Intention and knowledge commonly go togotlicr, for he who 
intends a result usually knows that it will follow, and he who 
knows the consequences of his net usually intends them. But 
there may be intention without knowledge, the consequence 
being desired but not foreknown as certain or even probable. 
Conversely, there may be knowledge without intention, the 
consequence being foreknown as the inevitable concomitant of 
that which is desired, but being itself an object of repugnance 
rather than desire, and therefore not intended. When King 
David ordered Uriah the Hittite to be set in the forefront of 
the hottest battle, he intended the death of Uriah only, yet he 
know for a certainty that many others of his men would fall 
at tlie same time and place. 

Both in this special connection and generally, however, it is 
to be observed that the law may, and indeed often does, 
impute to a wrongdoer an intontion which in fact ho did not 
ppasesa. Consequences which are in fact the outcome of\ 
negligence merely are sometimes in law dealt with ns inten-v 
tional. Thus he who intentionally does gi’iovous liodily harm 
to another, though with no intent to kill him, is guilty of 
wilful murder if death ensues (d). It does not seem possible 
to lay down any general principle as to the cases in which 
such a constructive intention beyond the scope of his actual 
intention is thus imputed by law to a wrongdoer. This is a 
matter pertaining to the details of the legal system. It is 
sometimes said, indeed, that a person is presumed in law to 
intend the natural or necessary results of his actions (e). This, 
hd^vw,~is much too wide a statement, for, if true, it would 
eliminate from the law the distinction between intentional and 


(d) Stephen’s Criminal Law, art. 244, 6th ed. 

(e) B. V. Haney, 2 B. & C_. p. 264 : "A party miiat he ooneidered in 
point of law to intend that which is the necessary or natural consequence 
of that which he does." Of. Freeman v. Pope, B Ch. Ann. n. 640: Ex parte 
Meraer, 17 Q. B. D. p. 298. 
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nogligonL wi'ongrloiiig, incrging dl nogligoncc in coiislmctive 
wi’ongful iiiiouli. A Htiitouicnl. much nearer the iruth is that 
the criminal law treats as iiitcntiono] nil consequences due to 
that form of negligence which is distinguished as rocldessncas 
— all eonacquonccs, that is to say, which the actor foresees as 
the probable results of his urrongful act (/). However this 
may bo, it is probably correct to say that in the criminal law 
the known consequences of an illegal act are always imputed 
by the law as intentional. To this extent at least, intention 
in law is of wider scope than intention in fact. No man who 
knows that certain results will flow from his illegal act will 
be suffered to say that he did not intend them. Thus it has 
been judicially said in reference to the statutory offence of 
wilful damage to property (<7); “ A man must be held to do 
a thing wilfully when he does it either intending to cause 
damage or knowing that the act that he commits will causej 
damage.’’ The reason for the recognition by the law of such 
cases of consti’ueiivo intention is the expediency of extending 
to the more serious forms of negligent \vrongdoing the liability 
or additional liability attached to wilful wrongdoing. Magna 
culpa dolua cat. 


§ 139. Intention and Motive. 

A Avrongful act is seldom mtonded and desired for its own 
sake. The wrongdoer has in view some ulterior object wliioh 
he desires to obtain by means of it. The eyiLwhich ho does 
to another, he does and desires only for the sake of some 
resulting good which he will obtain for himself. He inte nds 
the attainment of this ulterior jobject no less than he. intends 
the wrongful act itself. His intent, therefore, is twofold, and 
is divisible into two distinct portions, which we may distin- 


(/) Kenny’s Criminal Law, p. 148, 7f;h ed. : " Purpose always involves the 
idea of a desire. So also in popular parlance does intention. Por a man 
is not ordinarily said to intend any consequences of his .act which he does not 
desire but regrets to have to run the risk of. Yet in law it is clear that 
the word ‘ intention,' like the word ‘ malice,' covers all consequences what- 
ever which the doer of an act foresees as likely to result from it, whether 
he does the act with an actual desire of producing them, or only in reckless- 
ness as to whether they ensue or not," 

(g) Boper V. Knott, (1898) 1 Q. B. p. 871, per Bussell, L.O.O. 
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guish as. Ms immediate and liia ulterior intent. The former 
is that nhioh relates to the wrongful aot itself; the latter is 
that which passes beyond the wrongful act, and rolatea to the 
object or series of objects for the sake of which tho act is 
done. The immediate intent of tho thief is to appropriate 
another person’s money, while his ulterior intent may bo to 
buy food with it or to pay a debt. The uitorior intent is called 
the motive of the act. 

The immediate intent is that part of the total intent which 
is coinoident with the wrongful act itself; the ulterior inten t 
or^mptiye is that part of the total intent which lies outside 
the boundaries of the wrongful aot. For just as the act is 
not necessarily confined within the limits of the intent, so the 
intent is not necessarily confined within the limits of the aot. 
The wrongdoer’s im med iate intent, if he has one, is his pur- 
pose to oommii the wrong; his ulterior intent, or motive, is his 
purpose in committing it. Every wrongful act may raise two 
distinct questions with respect to the intent of the door. The 
first of these is; How did he do the aot — ^intentionally or 
accidentally ? The second is : If he did it intentionally, why 
did he do it? The firat is an inquiry into his immediate intent ; 
the second is ooncomed with his ulterior intent, or motive. 

The uitorior intention of one wrongful act may bo the 
commission of another. I may make a die with intent to 
coin bad money; I may coin bad money with intent to utter 
it ; I may utter it with intent to defraud. Each of these acts 
is or may be a distinct criminal offence, and the intention of 
any one of them is immediate with respect to that act itself, 
but ulterior with respect to all that go before it in the series. 

A person’s ulterior iutent may be complex instead of simple ; he 
may act from two or more concurrent motives instead of from one 
only. He may institute a prosecution, partly from a desire to see 
justice done, but partly also from ill-will towards the defendant. He 
may pay one of his creditors preferentially on the eve of bankruptcy, 
partly from a desire to benefit Mm at the expense of the others, and 
partly from a desire to gain some advantage for himself. Now the 
law, as we shall see later, sometimes makes liability for an act depend 
upon the motive with which it is done. The Bankruptcy Aot, for 
example, regards as fraudulent any payment made by a debtor imme- 
diately before his bankruptcy with intent to prefer one of his creditors 
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to the others. In all such cases the presence of mixed or concurrent 
motives raises a difficulty of interpretation. The phrase “ with in- 
tent to,” or its equivalents, may mean any one of at least four 
different things : — (1) That the intent referred to must bo the sole 
or exclusive intent ; (2) that it is sufficient if it is one of several con- 
current intents ; (3) that it must be the chief or dominant intent, any 
others being subordinate or incidental; (4) that it must be a deter- 
mining intent, that is to say, an intent in the absence of which the 
act would not have been done, the remaining purposes being insuffi- 
cient motives by themselves. It is a question of construction which 
of those meanings is the true one in the particular case (h). 

§ 18B. MaUoe. 

Closely connected with the law and theory of intentional 
wrongdoing is the legal use of the word malice. In a narrow 
and popular sense this term means ill-wiU, spite, or malevo- 
lence ; but its legal signification is much wider. Malice means 
in law wrongful intention. It includes any intent which the 
' law deems wrongful, and which therefore serves as a ground 
,of liability. Any act done with such an intent is, in the 
language of the law, malidous, and this legal usage has 
etymology in its favour. The Latin malitia (i) means badness, 
physical or moral — ^wickedness in disposition or in conduct — 
not specifically or exclusively ill-wiU or malevolence; hence 
the malice of English law, including aU forms of evil purpose, 
design, intent, or motive. 

We have seen, however, that integb is of two kinds, being 
either immediate or ulterior, the ulterior intent being commonly 
distinguished as the [^motive. The term malice is applied in 
law to both these forms of intent, and the result is a some- 
what puzzling ambiguity which requires careful notice. When 
we say that an _act_is done maliciously, we mean one of two 
distinct things. We mean either that it is done intentionally, 
or that it is done with some wrongful motive. In the phrases 
malicious homicide and malicious injury to property, malicious 
is merely equivalent to wilful or intentional. I bum down a 
house maliciously if I burn it on purpose, but not if I burn it 

(h) Por a discussion of this matter, see Ex parte HiU, 23 Ob. D. €96, 
per Bowen, Jj.3., at p. 704; also Ex parte Taylor, 18 Q. B. B. 296. 

(i) See for example D. 4. 3. 1. pr. 
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negligently. There is hero no reference to miy uUorior purpoau 
or motive. But, on the other hand, inalieioua proaoeutiou 
does not mean intentional prosecution ; it iiieaus a i)roaociition 
inspired by some motive of which the law disapproves. A 
prosecution is malicious, for example, it its ulterior intent is 
the extortion of money from the accused. So, also, with the 
malioe which is needed to make a man liable for defamation 
on a privileged occasion; I do not utter defamatory statements 
maliciously simply because I utter them intentionally (j). 

Although the word malitia is not unknown to the Itoman lawyers, 
the usual and technical name for wrongful intent is doluf, or more 
specifically dot us rmlus. Bolus and etdpa are the two forms of mens 
rea. In a narrower sense, however, dolus includes merely that par- 
ticular variety of wrongful intent which we term fraud — ^that is to 
say, the intent to deceive (k). From this limited sense it was 
extended to cover all forms of wilful wrongdoing. The English term 
fraud has never received an equally wide extension. It resembles 
dolus, however, in having a double use. In its narrow sense it means 
deceit, as we have just said, and is commonly opposed to force. In a 
wider sense it includes all forms of dishonesty, that is to say, all 
wrongful conduct inspired by a desire to derive j)rofit from the injury 
of otliers. In this sense fraud is commonly opposed to malice in its 
popular sense. I act fraudulently when the motive oE my wrongdoing 
is to derive some material gain for myself, whether by way of decep- 
tion, force, or otherwise. But I act maliciously when my motive is 
the pleasure of doing harm to anoUier, rather than the acquisition of 
any advantage for myself. To steal property is fraudulent; to 
damage or destroy it is malicious. 

§ 136. Belevanoe and Irrelevanoe of Motives. 

We have already seen in what way and to what extent a 
man’s immediate intent is material in a question of liability. 

I As a general rule no act is a sufficient basis of responsibility 
1 unless it is done either wilfully or negligently. Inte,ntian. 


(j) It is to malice in one only of these two uses that the well-ioiown 
definition given in Bromage v. Prosser (d Bam. & 0. 247; 28 E. B. 211) A 
applicable : “ M ahce in common acceptation means ill-will _ae^inst a peipon; 
but in its legal sense it means a wrongful act done iutention^ly, without 
just 0 )iiu 5 Sjp.r.qMU 8 e.” See, t6~lhe same’ effect, Mogul Steamship Go. v. 
McGregor, GowTiT Co., 28 Q. B. D. at p. 012, per Bowen, L.J. ; and Allen 
V. Flood, (1898) A. G. at p. 94, per Lord 'Watson. 

(it) D. 4. 3. 1. 2. 
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and nogligonce arc the two alternative formal conditions of 
penal liability. 

We have now to consider the relevance or materiality, not 
of the immediate, but of the ulterior intent. To what ext ent 
d oes j the law t^te Jinto_ apeount the motives of a wrongdq^? 
To what extent will it inquire, not merely what the defendant 
has done, but why he has done it’ To what extent is 
malice, in the sense of improper motive, an element in legal 
wrongdoing? 

In answer to this question we may say generally (subject, 
however, to very important qualifications) tha_t_m ln_w a man’s 
motives are irrelevant. As a general rule no act otherwise 
lawful becomes unlawful because done with a bad motive ; and 
conversely no act otherwise unlawful is excused or justified 
because of the motives of the doer, however good. The Jaw 
will_iudge_a man by what he doos^ not by the ronsons for 
which he does it. 

“ It is certainly,” says Lord Herschell (1), " a general rule of 
our law that an act prima facie lawful is not unlawful and action- 
able on account of the motives which dictated it.” So it has been 
said (m) : ‘‘No use of property which would be legal if due to u 
proper motive can become illegal because it is prompted by a motive 
which IS improper or even maliciouB.” ‘‘ Much more harm than 
good,” says Lord Macnaghten (n), ‘‘would be done by encouraging 
or permitting inquiries into motives when the immediate act alleged 
to have caused the loss for which redress is sought is in itself innocent 
or neutral in character and one which anybody may do or leave 
undone without fear of legal consequences. Such an inquisition 
would I think be intolerable.” 

An illustration of this irrelevance of motives is the right 
of a landowner to do harm to adjoining proprietors in certain 
defined ways by acts done on his own land. He may inter- 
cept the access of light to his neighbour’s windows, or withdraw 
by means of excavation the suppoit which his land affords to 
his neighbour’s house, or drain away the water which would 
otherwise supply his neighbour’s well. His right to do all 


(1) Allen V. Flood. (1898) A. G. at p. 123. 

(«i) Corporation of Bradford v. Pickles, (1896) A. 0. 687, at p. 698. 
(n) Allen v. Flood, (1898) A. C 92, at p. 162. 

S.J. 
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these things depends in no way on the motive with whioli ho 
does them. The law cares nothing whether his acts are 
inspired by an honest desire to improve his own property, or 
by a malevolent impulse to damage that of others. He may 
do as he pleases with his own (o). 

To this rule as to the irrelevance of motives there are, 
however, very important exceptions, more espeeinlly in the 
ci’iminaljaw. The chief of these are the following. 

§ 137. Criminal Attempts. 

An attempt to commit an indictable offence is itself a 
crime. Ever y at tempt is an act done with intent to commit 
the offence so attempted. The existence of this ulterior intent 
or motive is of the essence of the attempt. The act in itself 
I may be perfectly innocent, but is deemed criminal by reason 
•of the purpose with which it is done. To mix arsenic in food 
'16 in itself a perfectly lawful act, for it may be that the mixture 
la designed for the poisoning of rats. But if the purpose is to 
kill a. human being, the act becomes by reason of this purpose 
the crime of attempted mui'der. In such oases a rational 
system of law cannot avoid considering the motive as moterial, 
for it is from the motive alone that the act derives all its 
mischievous tendency, and therefore its wrongful nature. 

Although every attempt is an act done with intent to 
commit a crime, the converse is not true. Every act done 
with this intent is not an attempt, for it may be too remote 
from the completed offence to give rise to criminal liability, 
notwithstanding the criminal purpose of the doer. I may 
buy matches with intent to bum a haystack, and yet be clear 
of attempted arson; but if I go to the stack and there light 
one of the matches, my intent has developed into a criminal 
attempt. To intend to commit a crime is one thing; to get 
ready to commit it is another ; to try to commit it is a third. 
We may say, indeed, that every intentional crime involves 


(o) The Eoman law as to the rights of adjoining proprietors was difEerent. 
Barm done antmo nooendi, that is to Ba7, with a malioious motive, was 
aoMOnable. p, 89. 3. 1. The German Civil Code, sect, 226, provides 
generally that the ex^cise ol a right ia nnlawfnl when its only motive 
ta to harm another person. 
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lour diatinol) stagea — Intention, Preparation, Attempt, and 
Completion. The two former are commonly innocent, An 
unacted intent is no more a ground of liability than is an 
unintended act. The will and the deed must go together. 
Even action in pursuance of the intent is not commonly 
criminal if it goes no further than the stage of preparation. 
I may buy a pistol with felonious purpose, and yet remain 
free from legal guilt. There is still a locus 'poeniieniiae. But 
the two last stages in the offence, namely, attempt and com- 
pletion, are grounds of legal liability. How, then, are we 
to draw the line which thus separates innocence from guilt? 
What is the distinction between preparing to commit a crime 
and attempting to commit it? How far may a man go along 
the path of his criminal intent, and yet turn back in safety 
if his heart or the occasion fails him? This is a question to 
which English law gives no definite or sufi&cient answer. 
"An attempt to commit a crime,” says Sir James Stephen 
in his Digest of the Criminal Law (p), " is an act done with 
intent to commit that crime, and forming part of a series 
of acts which would constitute its actual commission, if it 
were not interrupted. Tho point at which such a series of 
acts begins cannot be defined, but depends upon the circum- 
stances of each particular case.” This, however, affords no 
adequate guidance, and lays down no principle which would 
prevent a conviction for attempted forgery on proof of the 
purchase of ink and paper. 

The German Criminal Code (g), on the other hand, defines 
an attempt as an act done with intent to commit a crime, 
and amounting to tho commencement of the execution of it. 
That is to say, an act is not an attempt unless it forms a 
constituent part of the completed crime. Otherwise it is 
merely preparatory It may be doubted, however, whether 
this is a sufficient solution of the problem. We know when 
a crime is completed, but at what stage in the long series 
of preliminary acts does it begin? Not later, it would seem, 
than the earliest act done with the requisite criminal intent; 


(p) Art. 60, 5th. ed. 

(q) Stiafgeaetzbuch, sect. 43. Gf. the French Code Pdnal, Art. 3. 
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yei this net may bo fnr loo roiiioLo to eonstitutc nn 
attempt. 

What, then, is the true principle? The question is a diffi- 
cult one, but the following answer may bo suggested. An 
attempt is an act of such a nature that it is itself evidence 
of the criminal intent with which it is done. A criminal 
attempt bears criminal intent upon its face. Bes ipsa 
loquitui . An act, on the other hand, which is in itself and on 
the face of it innocent, is not a criminal attempt, and cannot 
be made punishable by evidence aliunde as to the purpose with 
which it is done. To buy matches with intent to commit 
arson is not attempted arson, because the act is innocent on its 
face, there being many lawful reasons for the purchase of 
matches. But to buy dies with intent to coin money is 
attempted forgery, for the net speaks for itself (r). For the 
same reason, to buy or load a gun with murderous intent is 
not in ordinary circumstances attempted murder; but to lie 
in wait with the loaded weapon, or to present it, or discharge 
it, is an act which itself proclaims the criminal purpose with 
which it is done, and it is punishable accordingly. If this 
is the correct explanation of tho matter, the ground of the 
distinction betw'cen preparation and attempt is evidential 
merely. The reason for holding a man innocent, wdio docs an 
act \vith intent to commit a crime, is tho danger involved in 
the admission of evidence upon which persons may bo punished 
for acts which in themselves and in appearance are perfectly^ 
innocent. Oogiiationis poenain nemo patitur. No man can 
be safely punished for his guilty purposes, save so far as they 
have manifested themselves in overt acts which themselves 
proclaim his guilt. 


(r) Roberts’ Cpse, Deanley, C. C. 689. Per Parke, B., at p. 651 : " An 
attempt at committing n miaderoeanour is not an indictable attempt nnless 
ii IS an act directly approximating to the commission of an offence, and 
I think this act is a sufficient appioximation. I do not see for what lawful 
puipobo the dies of a foreign coin can bo nsed in England, or for what pur- 
pose they could have been procured except to use them for coming." Per 
Wightman, J., at p. 551 It is an act immediately connected with the 
commission of the offence, and in truth the prisoner could have no other 
object than to commit the offence.” Per Jervis. O.J., at p. 660 • " The 
prisoner was m possession of machinery necessarily connected with tbs’ 
offence, for the express purpose of committing it, and which was obtained 
and could be used for no other purpose." 



§ 137] luTENTIOW AJTD NeGUGENCE. 405 

There is yet another difficulty in the theory of attempts. What 
shall be said if the act done with intent to commit a crime is of such 
a nature that the completion of the crime by such means is 
impossible : as if I attempt to steal by puttmg my hand into an 
smpty pocket, or to poison by administering sugar which I belieye 
to be arsenic? It was long supposed to be the law of England that 
there could be no conviction for an attempt in such cases. It was 
• considered that an attempt must be part of a aeries of acts andl 
I events which, in its completeness, would actually constitute thej 
offence attempted (s). Becent decisions have detennined the law 
otherwise (t). The possibility of a suocessiul issue is not a neoessary| 
element in an attempt, and this conclusion seems sound in principle. 
The matter, however, is not free from difficulty, since it may be 
argued on the other aide that acts which in their nature cannot 
result in any harm are not miscluevous either in their tendency or 
in their results, and therefore should not be treated as crimes. 
'Shall an attempt to procure the death of one’s enemy by means of 
witchcraft be punished as attempted murder 1 


§ 138. Other Exceptions to the Irrelevanoe of Motives. 

Criminal attempts constitute, ns we have seen, the first of 
the exceptions to the I’ule that a person’s ulterior intent or 
motive is irrelevant in low. A socond exception comprises 
all those cases in which a particular intent lorms part of the 
definition of a criminal ofienco. Burglmy, for example, con- 
sists in breaking and enteiing a dwelling-house by night with 
intent to commit a felony therein. So forgery consists in 
making a false document with intent to defraud. In all such 
instances the ulterior intent is the source, in whole or in part, 
of the mischievous tendency of the act, and is therefore 
material in law. 

In civil as opposed to criminal liability the ulterior intent 
is very seldom relevant. In almost all oases the law looks to 
the act alone, and makes no inquiries into the motives from 
which it proceeds. There are, however, certain exceptions 
even in the civil law, and the chief, if not all, of these fall 
within the principle that a haimful act may bo damnum sine 
injuria if done from a proper motive and without malice, but 
loses this protection so soon as it procoeds from some motive 


(«) Reg. V. ColUns, L. & C. 471. 

(t) Bog. V. Ring, 61 L. J. M. C. 116j Beg. v. Broion, 24 Q. B. D. 367. 
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of. which the law does not approve. It may bo expedient in 
the pubUo interest to allow certain specified kinds of harm to 
be done to individuals, so long as they are done for some good 
and sufficient reason; but the ground of this privilege falls 
away so soon as it is abused for bad ends. In such cases, 
therefore, malice is an essential element in the cause of action. 
Examples of viurongs of this class are defamation (in casos of 
privilege) and malicious prosecution. In these instances the 
plaintiff must prove malice, because in all of them the defen- 
dant’s act is one which falls under the head of damnum sine 
injuria so long, but so long only, as it is done with good intent. 

§ 139. Jus necessitatis. 

We shall conclude our examination of the theory of wilful 
wmngdoing by considering a special case in which, although 
intention is present, the mens rea is nevertheless absent. This 
is the case of the jus neoessitatis. So far as the abstract theory 
of responsibility is ooncerned, an act which is necessary is not 
wrongful, even though done with full and deliberate intention. 
It is a familiar proverb that necessity knows no law : Neoessitas 
non habet legem. By necessity is here meant the presence of 
some motive adverse to the law, and of such exceoding strength 
as to overcome any fear that can be inspired by the threat of 
legal penalties. The jus necessitatis is the right of a man to 
do that from which he cannot be dissuaded by any terror of 
legal punishment. Whore threats are necessarily ineffective, 
they should not be made, and their fulfilment is the infliction 
of needless and uncompensated evil. 

The common illustration of this right of necessity is the 
case of two drowning men clinging to a plank that will not 
support more than one of them. It may be the moral duty 
of him who has no one dependent on him to sacrifice himself 
for the other who is a husband or B father; it may be the moral 
duty of the old to give way to the young. But it is idle for the 
law to lay down any other rule save this, that it is the right ^ 
of the stronger to use his strength for his own preservation. 
Another familiar case of necessity is that in which sh ipwrecke d 
sailors are driven to choose between death by starvation on the 
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one side and murder and cannibalism on the other. A third 
ease is that of crime committed under the pressure of illegal 
threats of death, or grievous bodily harm. “ If,” says 
Hobbes (m), “a man by the terror of present death be com- 
pelled to do a fact against the law, he is totally excused; 
because no law can oblige a man to abandon his own 
preservation. ” 

It is to be noticed that the test of necessity is not the 
powerlessness of any possible, but that of any reasonable 
punishment. It is enough if the lawless motives to an act will! 
necessarily countervail the fear of any penalty which it is just 
and expedient that the law should threaten. If burning alive 
were a fit and proper punishment for petty theft, the fear of it 
would probably prevent a starving wretch from stealing a crust 
of bread; and the jus neoessiiatis would have no place. But 
we cannot place the rights of property at so high a' level. There, 
are cases, therefore, in which the motives to crime cannot be* 
controlled by any reasonable punishment. In such eases an' 
essential clement of the mens rea, namely freedom of choice, 
is absent ; and so far as abstract theory is concerned, there is 
no sufficient basis of legal liability. 

As a matter of practice, however, evidential difficulties 
prevent any but the most limited scope being permitted to the 
jus necessitatis. In how few cases can we say with any 
approach to certainty that the possibility of self-control is really 
absent, that there is no true choice between good and evil, and 
that the deed is one for which the doer is rightly irresponsible. 
In this conflict between the requirements of theory and the 
difficulties of practice the law has resorted to compromise. 
While in some lew instances necessity is admitted as a ground 
of excuse, it is in most eases regarded as relevant to the 
measure rather than to the existence of liability. It is aclmow- 
ledged as a reason for the reduction of the penalty, even to a 
nominal amount, but not for its total remission. Homicide in 
the blind fury of irresistible passion is not innocent, but 
neither is it murder; it is reduced to the lower level of man- 
slaughter. Shipwrecked sailors who kill and eat their comrades 


(u) Leviathan, ch. 27 ; Bng. Woiks, m. 288. 
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to sa'vc their own lives are in law guilty o£ murder itaoU ; but 
the clemency of the Crown will ooininute the capital sentence 
to a short term of imprisonment (a:). 

§ 140. Keglilenoe. 

We have considered the ilrst of the three classes into which 
injuries are divisible, namely those which are intentional or 
wilful, and we have now to deal with the second, namely 
wrongs of negligence. 

The term ne glige nce has two uses, for it signifies some- 
times a particular slate of mind, and at other times conduct 
resulting therefrom. In the former or subjective sense, negli- 
genoe is opposed to wrongful intention, these being the two 
forma assumed by that mena rea which is a condition of penal 
responsibility. In the latter or objective sense, it is opposed 
not to wrongful intention, but to intentional wrongdoing. A 
similar double signification is observable in other words. 
Cruelty, for example, means subjectively a certain disposition 
and objectively conduct resulting from it. The ambiguity can 
scarcely lead to any confusion, for the two fornis of nogligence] 
are necessarily coincident. Objective negligence is moroly sub- 
jective negligence realised in conduct; and subjective nogligence 
is of no account in the law, until and unless it is mnnifosted in 
act. We shall commonly use the term in tho subjective sonso, 
and shall speak objectively not of negligence, but of negligent 
conduct or negligent wrongdoing (y). 

Negligence is culpable carelessness. “It is,” says 
Willes, J. (a), “ the absence of such care as it was the duty 
of the defendant to use.” What then is meant by careless- 


(x) Beg. V. DtidUy, 14 Q. B. D. 273. The law ae to compulsion and 
necessity is discussed in Stephen's History ol the Criminal Law, vol. ii. 
oh. 18, and in an Article on Homicide by Necessity, in L. Q. R. I. 61. 
See also tho German Criminal Code, sect. 64, in which the jve necessitatis 
receives eimress recognition. 

(y) In Homan law negligence is signified by the terms culpa and negli- 

gentia, as contrasted with dolus or wrongful intention. Core, or the absence 
ot negltgentia, is diligentia. The use of the word diligence in this sense 
is obsolete in modern English, though it is still retained as an archaism 
of legal diction. In ordinary usage, diligence is opposed to idleness, not 
to carelessness. ' 

(*) Grill V. General Iron Screw Colliery Cop., L. E. 1 C. P. ot p. 612. 
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nOB6? It ia clonr, in the first place, that it excludes wrongful 
intention. These are two controbted and mutually inconsistent 
mental attitudes ol a person, towni’ds his acts and their conse- 
quonoos. No result which is due to carelessness can have been 
also intended. Nothing which was intended can have been due 
to carelessness (a). 

It is to be observed, in the second place, that carelessness 
or negligence does not noeessarily consist in thoughtlessness 
or inadvertence. This is doubtless the commonest form of it, 
but it is not the only form. If I do harm, not because I 
intended it, but because 1 was thoughtless and did not advert 
to the dangerous nature of my net. or foolishly believed that 
there was no danger, I am certainly guilty of negligence. But 
there is another form of negligence, in whieh there is no 
thoughtlessness or inadvertence whatever. If I drive 
furiously down a crowded street, I may be fully conscious of 
the serious risk to which I expose other persons. I may not 
intend to injure any of them, but I knowingly and intention- 
ally expose them to the danger. Yet if a fatal accident happens, 
I am liable, at the most, not for wilful, but for negligent 
homicide. When I consciously expose another to the risk of 
wrongful harm, but without any wish to harm him, and harm 
actually ensues, it is inflicted not wilfully, since it was not 
de.sired, nor iuudvortently, since it was foreseen as possible or 
even probable, but nevcrlheloss negligently. 

If, then, negligence or carelessness is not to be identified 
with thoughtlessness or inadvertence, what is its essential 
nature ? The correct answer seems to be that a careless person 
is a person who does not care. The essence of negligence is 
npt inadvertence but vaiiffer^ncie. Indifference is exceedingly 
apt to produce thoughtlessness or inadvertence; but it is not 
the samo thing, and may exist wdthout it, as we have seen 
from the example already given. If I am careless, that is to 
say, indifforent, as to the results of my conduct, I shall very 
probably fail to acquire adequate foresight and consciousness 
of them; but I may, on the contrary, make a very accurate 

(a) Kettlewell v. Walson, 21 Ch. D. at p. 706 : “ Fraud imports design 
and purpose; negligence imports that you aro actmg carelessly and without 
that design.” 
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esiimale of them, and yet remain equally indifterent with 
respect to them, and therefore equally negligent. 

Neghgenoe, therefore, essentially eonsista in the mental 
attitude of undue indifferenoe with respect to one’s oonduct 
and its consequences (fa). 

This being so, the distinction between intention and negli- 
gence becomes clear. The wilful wrongdoer desires the harmful 
consequences, and therefore does the act in order that they 
may ensue. The negligent wrongdoer is careless (if not wholly, 
yet unduly) whether they ensue or not, and therefore does the 
act notwithstanding the risk that they may ensue. The wilful 
wrongdoer is liable because he desires to do the harm; the 
negligent wrongdoer is liable because he does not sufficiently 
desire to avoid it. He who will excuse himself on the groimd 
that he meant no evil is stfll open to the reply: Perhaps 
you did not, but at all events you might have avoided it, if you 
had sufficiently desired so to do; and you are bold liable not 
because you desired the mischief, but because you were careless 
and indifferent whether it ensued or not. 

Negligence, as so defined, is rightly treated as a form of 
mens rea, standing side by side with wrongful intention as a 
formal ground of responsibility. Por these are tho two mental 
attitudes which alone justify the discipline of penal justice. 
The law may rightly punish wilful wrongdoing, because, since 
the wrongdoer desired the outcome of his act, punishment will 
supply him for the future with a good reason for desiring the 
opposite. So, also, the law may justly punish negligent wrong- 
doing, for since the wrongdoer is careless as to the interests 
of others, punishment will cure this defect by making those 
interests for the future coincident with his own. In no other 
case than these two can punishment bo efiective, and therefore 
; in no other ease is it justifiable. So far as abstract theory is 


(b) An excellent analysia of the conception of negligence is to be found 
in Meikers Xjehrbuch dea deutaohen Strafrechta, sects. 32 and 33. See 
especially sect. 32 (1) : "Negligent wrongdoing is that which ia not inten- 
tional, hut results from culpable inadvortence (Ilnanfinerksanikeit) or in- 
difference (Gleichgultiglceit). The mental -attitude of tho wrongdoer conaiftts 
not^ in^ any desire to do harm, but in the, absence o£ a suftcient desire to 
avwd-it. Hie law is not satisfied with the mere absence of any intention 
to inflict injury, hut demands a positive direction of the will towards the 
avoidance of it." 
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conoemed, overy man is exempt from penal responsibility who 
can truly say : The harm which I have done is not the outcome 
of any desire of mine bo do it ; neither does it proceed from any 
carelessness or indifference as to my acta and the results of 
them; I did not mean it, neither could I have avoided it by 
care. 

It follows from the foregoing analysis that negligence is of 
two kinds, according as it is or is not accompanied by inad- 
vertence. Advertent negligence is commonly termed wilful 
negligence or recldessneas. Inadvertent negligence may be 
distinguished as simple. In the former the harm done is fore- 
seen as possible or probable, but it is not willed. In the latter 
it is neither foreseen nor willed. In each case carelessness, 
that is to say, indiflerence as to consequences, is present; but 
in the former case this indifference does not, while in the 
latter it does prevent these consequences from being foreseen. 
The physician who treats a patient improperly through 
ignorance or forgetfulness is guilty of simple or inadvertent 
negligence; but if he does the same in order to save himself 
trouble, or by way of a scientific experiment, with full recogni- 
tion of the dangers so incmTed, his negligence is wilful (c). 

This distinction is of little practical importance, but 
demands recognition here, partly because of the false opinion 
that all negligence is inadvertent, and partly because of the 
puzzling nature of the expression wilful negligence. In view 
of the fundamental opposition between intention and negli- 
gence, this expression looks at first sight self-contradictory, 
but it is not so. He who does a dangerous act, weU knowing 
that he is exposing others to a serious risk of injury, and 
thereby causes a fatal accident, is guilty of negligent, not of 
wilful homicide. But the negligence is wilful, though the 
homicide is not. He is not merely negligent, but consciously, 
wilfully, and intentionally negligent; for he knows at the time 
the true nature of the act which he is doing. It is intentional 
with respect to the fact that his mental attitude towards the 
consequences is one of culpable indifference. 


(o) The distinction between these two foims of negligence is well explained 
by Meikel, Strafrecht, sect. 33 (3). 
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§ 141. Objection Considered. 

By wfiy oi objection to the loregoing nnalyaia it may bo 
said : “ It is not true thnt in nil oaaes negligonco amounts to 
carelessness in the sense of indifference. A drunken man is 
liable for negligence if he stumbles as he walks along tho 
street, and breaks a shop window, but be may have been 
exceedingly anxious to walk in a straight lino and to avoid 
any such accident. He may have been conscientiously using 
his best endeavours, but they will not serve to justify him on 
a charge of negligence. So an unskilled physician may devote 
to the ti’oatment and cure of his patient an amount of anxious 
attention and strenuous endeavour, far in excess of that which 
one more skilful would consider necessary; yet if his treatment 
is wrong, he is guilty of negligence.” 

The answer to this objection is that in these and all similar 
cases carelessness in the sense of indiffcronco is really present 
though it is remote instead of immediate. Tho drunken man 
maj be anxious and careful now not to break other persons’ 
windows, but if he had been sufficiently anxious and careful 
on the point some time ago, he would have remained aobov, 
and the accident would not have happened. So with tho 
unskilful physician. It is a settled principle of law that wantl 
of skill or of professional competence amounts to nogligonoc. 
Imperiiia culpae adnumeratur (d). He who will exorciso any 
trade or profession must bring to the exorcise of it such a 
measure of skill and knowledge us will suffice for reasonable 
efficiency, and he who has less than this practises at his own 
risk. The ignorant physician who kills his patient, or the 
unskilful blacksmith who lames the horse shod by him, is 
legally responsible, not because he is ignorant or unskilful — 
for skill and knowledge may be beyond his reach — but because, 
being unsldlful or ignorant, he ventures to undertake a business 
which calls for qualities which he docs not possess. No man 
is bound in law to be a good sui’geon or a capable attorney, 
but all men are bound not to act ns surgeons or attorneys until 
and unless they are good and capable as such. 


( d ) Inst. 7u3t. 4. S, 7. 
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The unttkilful pliysieiun, ihorefore, ie liable nol because he 
is now careless of the hoaUh o£ his patient, but because he 
was lonnerly carcloss in undertaking work calling for greater 
skill than he poasoasod. If he then knew that he had not the 
requisite skill, his carelessness is obvious. Possibly, however, 
lie believed himself to be sufficiently qualified. In this case 
we must go one step further back in the search for that mental 
attitude of indiSerenee which is the essential element in all 
cases of negligence. He was careless in forming his beliefs; 
he formed them without that anxious consideration which the 
law requires from those who form beliefs on which they act to 
the injury of others. A man may bo called upon by the law 
to answer to-day for the carelessness with which he formed 
an opinion years ago. 

§ 142. The Standard of Care. 

Carelessness is not culpable, or a ground of legal liability, 
save in those oases in which the law has imposed a duty of 
carefulness. In all other cases complete indifference as to the 
interests ol otliers is allowable. No general principle can be 
laid down, however, with regard to the existence of this duty, 
for this is a matter pertaining to the details of the concrete 
legal system, and not to abstract theory. Carelessness is 
lawful or unlawful, as the law sees fit to provide. In the 
eximinal law liability for negligence is quite exceptional^ 
Speaking generally, crimes at'6. wilful wrongs, the alternative 
form of mens rea being deemed an insufficient ground for the 
rigour of criminal justice. This, however, is not invariably 
the ease, negligent homicide, for example, being a criminal 
offence. In the c ivil la w, on the other hand, nq such dis- 
tinction is commonly drawn between the two forms of mens 
rea. In general we may say that whenever an act would be 
a civil wrong if done intentionally, it is also a civil wrong if 
dope negligently. When there is a legal duty not to do a 
thing on purpose, there is commonly a legal duty to take care 
not to do it accidentally. To this rule, however, there are 
certain ex cepti ons — ^instances, in which wrongful intent is the 
neoessaiy basis even of civil liability. In these cases a person 



414 


Intention ane Negligence, 


[§ 143 


is civilly responsible for doing baam wiKully, bul is not bound 
lo take any care not to do it. He must not, Cor example, 
deceive another by any wilful falsehood, but unless there is 
some special ground of obligation in the case, he is not answer- 
able for false statements which he honestly believes to bo true, 
however negligent he may be in making them (e). Othei' 
instances of the same sort are based upon the express or 
implied agreement or understanding of the persons concerned. 
Thus the gratuitous lender of a chattel is bound to disclose 
any dangerous defects which he actually knows of, but is not 
bound to take any care whatever to see that it is safe, or to 
discover and disclose defaults of which he is ignorant. For he 
who borrows a thing gratuitously agrees impliedly to take it 
as it is, and to run all risks. But he who hues a thing for 
money is entitled to the exercise of due care for his safety on 
the part of the owner (/). 

Oarelessness may exist in any degree, and in this respect 
it differs from the other form of mens rea. Intention either 
exists or it does not; there can be no question of the degree in 
which it is present. The degree of carelossnoss varies directly 
Iwith the risk to which other persons are exposed by the act 
in question. He is careless, who, without intending evil, 
nevertheless exposes others to the danger of it, and the greater 
the danger the greater the carelessness. The risk depends, in 
its turn, on two things : first, the magnitude of the threatened 
evil, and second, the probability of it. The greater the evil 
is, and the nearer it is, the greater is the indifference or care- 
lessness of him who creates the danger. 

Inasmuch, therefore, as oarelessness varies in degree, it is 
neoessai’y to know what degree of it is requisite to constitute 
culpable negligence What measure of care does the law 
demand? What amount of anxious consideration for the 
interests of others is a legal duty, and within what limits is 
indifferenco lawful? 

We have first to notice a possible standard of care which 

( 0 ) Derry v. Peek, U A. 0. 337 ; Le Lievre y. Oould, (1893) 1 Q. B. 491. 

(/) MacaHhy v. Yovmg, S H. & N. 829; Ooughlm v. Gillison, (1899) 1 
Q. B. 146. Similarly ap arbitrator is liable for fraud, but not for negligence 
or want of skill. Tharaie Sulphur and Copper Co. v. Loftus, L. E. 8 0. TP. 1. 
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the law niighi havo adopted but has not. It does not demand 
the highest degree oC oare of which human nature is capable 
T am not liable for harm ignorantly done by me, merely because 
by some conceivable exercise of prudential foresight I might 
have anticipated the event and so avoided it. Nor am I liable 
because, Imowing the possibility of harm, I foil to take every 
possible precaution against it. 'Phe law demands not that 
which is possible, but that which is reasonable in view of the 
magnitude of the risk Were men to act on any other principle 
ihan this, excess of caution ,would paralyse the business of 
the world. The law, therefore, allows overy man to expose 
his fellows to a certain measure of risk, and to do so even with 
full knowledge If an explosion occurs in my powder mill, 

I am not liable for negligence, even though I established and 
carried on the industry with full knowledge of its dangerous 
character. This is a degree of indifference to the safety of 
other men’s lives and property which the law deems permis- 
sible because not excessive Inasmuch as the oarrymg of fire- 
arms and the driving of horses are known to be the occasions 
of frequent harm, extreme care and the most scrupulous 
anxiety as to the interests of others would prompt a man to 
abstain from those dangerous forms of activity Yet it is 
expedient in the public interest that those activities should go 
on, and therefore that mon should be exposed to the incidental 
risks of them. Consequently the law does not insist on any 
standard of care which would include them within the limits 
of culpable negligence It is for the law to draw the line as 
best it can, so that while prohibiting unreasonable careless- 
ness, it does not at the same time demand unreasonable care. 

On the other hand it is not sufficient that I have acted in 
good faith to the best of my judgment and belief, and have 
used as much care as I myself believed to be required of mo 
in the circumstances of the case The question in every case 
is not whether I honestly thought my conduct suf&ciently 
careful, but whether in fact it attained the standard of due 
oare established by law. 

What sta nda rd then does the law actually adopt? It 
demands the amount of care which is reasonable in the circum- 
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stances of the purticulai’ ease (g). This obligation to viso 
reasonable care is very commonly expressed by rcfoi’onee to 
the conduct of a " reasonable man ” or of an “ oulinurily 
prudent man,” meaning thereby a reasonably prudent man. 
“ Negligence,’’ it has been said (h), ‘‘is the omitting to do 
something that a reasonable man would do, or the doing some- 
thing which a reasonable man would not do.” “We ought,” 
it has been said (?), “ to adhere to the rule which requires in 
all cases a regard to caution such us a man of ordinary 
prudence would observe. . . . The care taken by a prudent 
man has always been the rule laid down,” 

What amounts to reasonable care depends entirely on the 
circumstances of the particular case as known to the person 
whose conduct is the subject of inquiry. Whether in those 
circumstances, as so known to him, he used duo care — ^whether 
he acted as a I'easonably prudent man — ’is in general h more 
question of fact as to which no legal rules can be laid down. 
It would seem clear, however, that for the proper dotonnina- 
tion of this question of fact there aro two chief matters for 
consideration. The fii'st is the magnitudo of the risk to which 
other persons ai% exposed, while the second is the im])ortanco 
of the object to be attained by the dnngorou.4 form of activity. 
Tlic reasonableness of any conduct will depend upon the pro- 
portion between those two elements. To expose others to 
danger for a disproportionate object is unreasonable, whereas 
an equal risk for a better cause may lawfully be run without 
negligence. By driving trains at the rate of fifty miles an 
hour, railway companies have caused many fatal accidents 
wdiioh could quite easily have boon avoided by reducing the 
speed to ten miles, but this additional safety would be attained 
at too great a coat of public convenience, and therefore in 
neglecting this precaution the companies do not fall below the 
standard of reasonable cure and are not guilty of negligence (7f). 


(g) Fold v, L. <C S. W. Railway Go., (1862) 2 F, & F. 780. 

(h) Blyth V Birmingham Water Worlcs Co., (1866) 26 L. J. Ex. p. 213. 

(i) Vaughan v. Menlooe, (1887) 3 Bmg. N. 0. p. 476. 

(fe) Ford V. L. (5 S. W. Railway Go., (1862) 2 F. & F. 730, 
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§ 193. Degrees of ITegllgenoe. 

Wo have said thali English la%v vecognisea only one standard 
of care and therefore only one degree of negligence. When- 
ever a peraon is under a duty to tahe any care at all, he is 
bound to take that amount of it which is deemed reasonable 
under the circumstances; and the absence of this care 'is 
culpable negligence. Although this is probably a correct state- 
ment of English law, attempts have been made to establish 
two or even throe distinct standards of care and degrees of 
negligence. Some authorities, for example, distinguish between 
gross negligence (culpa lata) and slight negligence (culpa 
levis), holding that a person is sometimes liable for the former 
only, and at other times even for the latter. In some cases 
we find even a threefold distinction maintained, negligence 
being either gross, ordinary, or slight (1). These distinctions 
are based partly upon Eoman law, and partly upon a mis- 
understanding of it,, and notwithstanding some judicial dicta 
to the contrary wo may say with some confidence that no such 
doctrine is known to the law of England (in). The distinctions 
so drawn are hopelessly indeterminate and impracticable 
On what principle are we to draw the line between gross 
negligence and slight? How can we thus elevate a distinction 
of degree into one of kind ? Even were it possible to establish 
two or more standards, there seems no reason of justice or 


(2) See, for example, Smith’s Leading Cases, X. 228, lOth ed. (Notes to 
Ooggs V. Bernard) . 

(m) See Hinton v. Dibbin, 2 Q. B. at p. 661, per Denman, O.J. : "It 
may Veil be doubted whether between gross negligence and negligence 
merely any intelligible distinction exists.” Wilson v. Brett, 11 M. & W. at 
p. 118, por Eolfe, B. : " I said I conld see no difference between negligence 
and eroBB negligence, that rt was the same thing with the addition of a vitu- 
perative epilhet.” Grill v. General Iron Screw Golliery Co., L. B. 1 0. P. 
at p. 612, per Willea J. ; " No information has been given na as to the 
meaning to be attached to gross negliges in tins case, and I quite agree 
with the dictum of Lord Oranworth ia. Wilson v. Brett that gross negligence 
is ordinary negligence with a vituperative epithet, a view held by the 
Exchequer Chamber in Bsol v. South Devon By. Co," Doorman y. 
Jenkins, 2 Ad. & El. at p. 265, per Denman, C.J. : *' I tUonght and I still 
think it impossible for a judge to take upon himself to soy whether negli- 
gence is gross or not.” Pollodi's Torts, p. 462, 10th ed. Street’s Poundo- 
tions of Legal Liability, I. p. 28. See, however, for a full disoussion of 
the matter, and an expression of the contrary opinion, Beven on Negligence, 
Book I. oh. 11. 


S.J. 


27 
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expedienoy for doing bo. The single standard of English law 
is sufficient for all cases. Why should any man be required 
to show more oare than is reasonable under the circumstances, 
or excused if he shows less ? 

In ooimeotion with this alleged distinction between gross 
and slight negligence it is necessary to consider the celebrated 
doctrine of Eoman law to the effect that the former (culpa 
lata) is equivalent to wrongful intention (dolua ) — a principle 
which receives occasional expression and recognition in English 
law also. Magna culpa dolua eat (n), said the Romans. In 
its literal interpretation, indeed, this is untrue, for we have 
already seen that the two fonns of mens rea are wholly incon- 
sistent with each other, and that no degree of carelessness can 
amount to design or purpose. Yet the proposition, though 
inaccurately expressed, has a true signification. Although 
real negligence, however gross, cannot amount to intention, 
alleged negligence may. Alleged neghgence which, if real, 
would be exceedingly gross, is probably not negligence at all, 
but wrongful purpose. Its grossness raises a presumption 
against its reality. For we have seen that carelessness is 
measured by the magnitude and imminence of the threatened 
mischief. Now the greater and more imminent the mischief, 
the more probable is it that it is intended. Genuine indiffer- 
ence and carelessness is very unusual and unlikely in extreme 
cases. Men are often enough indifferent as to remote or 
unimportant dangers to w'hioh they expose others, but serious 
risks are commonly avoided by care unless the mischief is 
desired and intended. The probability of a result tends to| 
prove intention and therefore to disprove negligence. If a 
new-born child is left to die from want of medical attention or 
nursing, it may be that its death is due to negligence only, but 
it is more probable that it is due to wrongful purpose and 
malice aforethought. He who strikes another on the head 
with an imn bar may have meant only to wound or stun, and 
not to kill him, but the probabilities are the other way (o). 

(u) D. 50. 16. 226. See also D. 17. 1. 29. pr. D. 47. 4. 1. 2. D. 11. 
6. 1. 1. ; Lata oulpa plane dole eomparabitur. 

(o) In Lb Lieore v. GoiM, (1893) 1 Q. B. at p. 600, it is said by Lord 
Justice Bowen : “ If the case had been bried with a jury, the judge would 
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In ceriiain oa'sea, as has already been indicated in dealing 
witli the nature of intention, the presumption of fact that a 
person intends the probable consequences of his actions has 
hardened into a presumption of law and become irrebuttable. 
In those cases that which is negligence in fact is deemed 
wrongful intent in law. It is conbtructive, though not actual 
intent. The law of homicide supplies us with an illustration. 
Murder is wilful homicide, and manslaughter is negligent 
homicide, but the boundary line as drawn by the law is not 
fully coincident with that which exists in fact. Much that 
is merely negligent in fact is treated as wilful homicide in 
law. An intent to cause grievous bodily harm is imputed 
as an intent to kill, if death ensues, and an act done withi 
knowledge that it wiU probably cause death is in law an act 
done with intent to cause it. The justification of such con- 
clusive presumptions of intent is twofold. In the first place, 
as already indicated, very gross negligence is probably in truth 
not negligence at all, but wrongful purpose ; and in the second 
place, even if it is truly negligence, yet by reason of its gross- 
ness it is as bad as intent, in point of moral deserts, and 
therefore may justly bo treated and punished as if it were 
intent. The law, accordingly, will sometimes say to a 
defendant; " Perhaps, as you allege, you were merely neg- 
ligent and had no actual wrongful purpose; nevertheless you 
win be dealt with just as if you had, and it will be conclusively 
presumed against you that your aot was wilful. Por your 
deserts are no better than if you had in truth intended the 
mischief which you have so i-eoklessly caused. Moreover it 
is exceedingly probable, notwithstanding your disclaimer, that 
you did indeed intend it ; therefore no endeavour wiU be made 
on your behalf to discover whether you did or not." 

have pointed out to them that gioas negligence might amount to evidence 
of fraud, if it were so gross as to be incompatible with the idea of honesty, 
hut that even gross negligence, in the absence of dishonesty, did not of 
itself amount to fraud.'' Xiiterally read, this implies that, liiongh gross 
negligence cannot 6s fraud, it may be evidence of it, but this of course is 
impossible. If two things are inconsistent with each other, one of them 
cannot be evidence of we other. The true meaning is that alleged or 
admitted negligence may be so gross as to be a ground for the iuferenoe 
that it is in reality fraud and n^ negligence at all; see also Kettlewell v. 
Watson, 21 Gh. D. at p. 706, per Pry, J. 



420 


Intention and Negliuence. 


[§144 


§ 144. Other Theories of Negligence. 

The analysis of the coneoption of negligence is a mattor of 
some considerable difficulty, and it is advisable to take account 
of cei'tain theories which differ more or less seriously from that 
which has here been accepted by us. 

It is held by some, that negligence consists essentially in 
inadvertence. It consists, that is to say, in a failure to be 
alert, circumspoot, or vigilant, whereby the true nature, cir- 
cumstances, and consequences of a man’s acts are prevented 
from being present in his consciousness. The wilful wrong- 
doer is he who knows that his act is wiDog: the negligent 
wrongdoer is he who does not know it, but would have known 
it, were it not for his mental indolence (p). 

This explanation contains an important element of the 
truth, but it is inadequate. For in the first place, as has been 
already pointed out, aU negligence is not inadvertent. There 
is such a thing as wilful or advertent negligonce, in which the 
wrongdoer knows perfectly well the tme nature, circumstances, 
and probable consequences of his act. He foresees those con- 
sequences, and yet does not intend them, and thoreforo cannot 
be charged with wilful wrangdoing in respect of them. His 
mental attitude with regard to them is not intention, but a 
genuine form of negligence, of which the theory of inadvertence 
can give no explanation. 

In the second place, all inadvertence is not negligence. A 
failure to appreciate the nature of one’s act, and to foresee its 
consequences, is not in itself culpable. It is no ground of 
responsibility, unless it is due to carelessness in the sense of 
undue indifference. He who is ignorant or forgetful, notwith- 
standing a genuine desire to attain knowledge or remembrance, 
is not negligent. The signalman who sleeps at his post is 
negligent, not because he falls asleep, but because he is not 
sufficiently anxious to remain awake. If his sleep is the 
unavoidable result of illness or excessive labour, he is free 
from blame. The es,sence_ of negligence, therefore, k ^ot 

~ 4 " " 

(p) Austin, Lecture XX. ; Birkmeyer, Strafrecht, sect. 17 ; Claik, Analysis 
of Criminal Liability, ch. 9. 
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inadvertence — ^whioh may or may not be due to careleasness 
— but carelessness — ^whicli may or may not result in 
inadvertence. 

It may be suggested in defence of the theory of inadvertence 
that there are in reality three forms of the mens rea, and not 
two only ; namely, (1) intention, when tho consequences are 
foreseen and intended, (2) recklessness, when they are foreseen 
but not intended, and (3) negligence, when they are neither 
foreseen nor intended. The law, however, rightly classes the 
second and third of these together under the head of negli- 
gence, for they are identical in their essential nature, each 
of them being blameworthy only so far as it is the outcome of 
carelessness. 

We have now to consider another explanation which may 
be termed the objective thooi*y of negligence. It is held by 
some that negligence is not a subjective, but an objective fact. 
It is not a particular state of mind or form of the mews rea at 
all, but a particular kind of conduct. It is a breach of the 
duty of taking care, and to talce care means to take precau- 
tions against the har'mful results of one’s actions, and to 
r-efrain from unreasonably dangerous kinds of conduct (g). To 
drive at night without lights is negligence, because to carry 
lights is a precaution taken by all reasonable and prudent men 
for the avoidance of accidents. To take care, therefore, is 
|no more a mental attitude or state of mind than to take cold 
IS. This, however, is not a correct analysis. Carelessness 
may result in a failure to take necessary precautions, or to 
refrain from dangerous axjtivities, but it is not the same 
thing, just as it may result in inadvertence but is not the 
same thing. The neglect of needful precautions or the doing 
of unreasonably dangerous acts is not necessarily wrongful at 
all, for it may be due to inevitable mistake or accident. And 
on the other hand, even when it is wrongful, it may be wilful 
instead of negligent. A trap door may be left unbolted, in 
order that one’s enemy may fall through it and so die. 


(g) Clerk and LindBell, Torts, p. 493, 6th ed. ; “ Negligence is the 
omiaaion to taka auoh care aa nnder the oircumatances it is the legal duty ot 
a person to lake. It is in no sense a positive idea, and has noming to do 
with a state of mind." Cf. Pollock, Toils, pp. 464—462, 10th ed. 
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Poison may be left unlabelled, with intent that some ono 
may diink it by mistake A ship captain may wilfully cast 
away his ship by the neglect of the ordinary rules of good 
seamanship. A father who neglects to provide medicino for 
his sick child may bo guilty of wilful murder, rathor than of 
mere negligence. In none of these oases, nor indeed in any 
others, can we distinguish between intentional and negligent 
wrongdoing, save by looking into the mind of the offenderl 
and observing his subjective attitude towards his act and its 
consequences. Externally and objectively, the two classes of 
ofienoes are indistinguishable. Negligence is the opposite of 
wrongful intention, and since the latter is a subjective fact 
the former must be such also. 


SUMMARY. 


The nature of Intention . 

PoTesight accompanied by desire. 

Intention distinguished from expectation. 

Intended consequences not always expected. 
Expected coneequences not always intended. 
Constructive intention. 


Intention 


f 


Immediate. 
Ulterior — Motive. 


Malice — wrongful intention. 


Ambiguity of the term “ malice,” which relates either to the im- 


mediate or remote intention. 


Concurrent motives. 


The irrelevance of motives in law. 


Exceptions to this principle. 

The theory of criminal attempts. 

The four stages of a completed crime : Intention, preparation, 
attempt, completion. 

Distinction between preparation and attempt. 

Attempts by impossible means. 

The jus necessitatis. 

Its theory. 

Its partial allowance in practice. 

The nature of Ne^gence. 

Subjective and objective uses of the term. 

Negligence and intention opposed and inconsistent. 

Negligence not necessarily inadvertence. 

Negligence essentially indifference. 
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Negligence and intention the two alteinative grounds of penal 
liability. 

■KT -u... . ( Wilful OT advertent. 

6 I* ] Simple or inadvertent 
Negligence immediate and remote. 

Negligence and want of skill. 

The duty of carefulness : 

The necessary basis of liability for ne^gence. 

When it exists in the criminal and dvil law. 

The standard of care ; 

Not the highest possible. 

That of the reasonably oareful man. 

Degrees of negligence. 

Distinction between gross and slight negUgence not recognised 
by English law. 

Culpa lata dolus eat. 

Significance of this proposition. 

Negligence and constructive intent. 

Criticism of other theories of negligence ; 

(1) That negligence is inadvertence. 

(2) The objective theory. 
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CHAPTER XIX. 

LIA,BIIiITy (oontinued). 

§ 145. Wrongs of Absolute Liability. 

We now proceed to consider the third class of wrongs, namely 
those of absolute liability. These are the acts for which a 
man is responsible irrespective of the existence of either 
wrongful intent or negligence. They are the exceptions to 
the rule, Aotua non faait retim nisi mens ait rea. It may be 
thought, indeed, that in the civil as opposed to the criminal 
■law, absolute liability should be the rule rather than the 
exception. It may be said: “ It is clear that in the criminal 
law liability should in all ordinary cases be baaed upon the 
existence of mens rea. No man should be punished criminally 
unless he knew that he was doing wrong, or might have 
known it by tttking care. Inevitable mistake or accident 
should be a good defence for him. But why should the same 
I principle apply to civil liability? If I do another man harm, 
why should I not be made to pay for it ? What does it matter 
to him whether I did it wilfuUy, or negligently, or by inevit- 
able accident ? In either case I have actually done the harm, 
and therefore should be bound to undo it by paying compen- 
sation. For the essential aim of dvil proceedings is redress 
for harm suffered by the plaintiff, not punishment for wrong 
done by the defendant ; therefore the rule of mens rea should 
be deemed inapplicable.” 

It is clear, however, that this is not the law of England, I 
and it seems equally clear that there is no sufficient reason 
why it should be.^ In aU those judicial proceedings which fall 
under the head of penal redress, the determining purpose of 
'the l«w is not redress, but punishment. Redress is in those 
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cases merely the instrument of punishment. In itself it is 
not a suffieiont ground or juati&oation for such proceedings at 
all. Unless damages are at the same time a deserved penalty 
inflicted upon the defendant, they are not to be justiflod as 
being a deserved recompense awarded to the plaintiff. Tor 
they in no way undo the wrong or restore the former state of 
things. The wrong is done and cannot be undone. If by 
accident I bm*n down another man’s house, the only result of 
enforcing compensation is that the loss has been transferred 
from him to me; but it remains as great as ever for all that. 
The mischief done has been in no degree abated. If I am 
not in fault, there is no more reason why I should insure other 
persons against the harmful issues of my own activity, than 
why I should insure thorn against lightning or earthquakes. 
Unless some definite gain is to be derived by transferring loss 
from one head to another, sound reason, as well as the law, 
requires that the loss should lie where it falls (a). 

Although the requirement of mens rea is general through^ 
out the civil and criminal law, there arc numerous exception^ 
to it. The considerations on which these are based are 
various, but the most important is the difficulty of procuring 
adequate proof of intention or negligence. In the majority 
of instances, indeed, justioe requires that this difficulty be 
honestly faced; but in certain special cases it is allowable to 
circumvent it by means of a conclusive presumption of the 
presence of this condition of liability. In this way we shall 
certainly punish some who are innocent, but in the case of 
civil liability this is not a very serious matter — since men 
know that in such cases they act at their peril, and are con- 
tent to take the risk — ^while in respect of criminal liabihty such 
a presumption is seldom resorted to, and only in the case 
of comparatively trivial offences (b). Whenever, therefore, the 
strict doctrine of mens rea would too seriously interfere with 
the administration of justice by reason of the evidential dififi- 


(a) The question is discussed in Holmes's Common Law, pp. 81—96, and 
in Pollock's Law of Torts, pp. 142 — 166, lOth ed. 

(b) As to mens rea in criminal responsibility, see Reg. v. ToUon, 23 
Q. B. D. 168; Reg. v. Prince, L. E. 2 C. G. 164; Chisholm, v. DotiUon, 22 
Q. B. D. 736. 



426 Liability (continued). [§ 145 

ciilties involved in it, the law tends to oatablish ft lorin of 
absolute liability. 

In proceeding to consider the chief instances of this kind 
of liability we find that the matter falls into three divisions, 
namely — (1) Mistake of Law, (2) Mistake of Fact, and (8) 
Accident. 


§ 196. Mistake of Law. 

It is a principle recognised not only by our own but by 
other legal systems that ignorance of the law is no excuse for 
breaking it. Ignorantia juris nemtnem exousai. The rule is 
also expressed in the form of a legal presumption that every 
one knows the law. The rule is absolute, and the presumption 
irrebuttable. No diligence of inquiry will avail against it; 
no inevitable ignorance or error will serve for justification. 
Whenever a man is thus held accountable for breaking a low 
which he did not know, and wliich he could not by due 
care have acquired a knowledge of, the case is one of absolute 
liability. 

The reasons rendered for this somewhat rigorous principle 
are three in number. In the first place, the law is in legal 
theory definite md knowable ; it is the duty of evoiy man to 
know that part of it which conoorns him; therefore innocent 
and inevitable ignorance of the law is impossible. Men are 
conclusively presumed to know the law, and are dealt with as 
if they did know it, because they can and ought to know it. 

In the second place, even if invincible ignorance of the law 
is in fact possible, the evidential difficulties in the way of the 
judicial recognition of such ignorance are insuperable, and for 
the sake of any benefit derivable therefrom it is not advisable 
to weaken the administration of justice by making liability 
dependent on well-nigh inscrutable conditions touching know- 
ledge or means of knowledge of the law. Who can pay of any 
man whether he knew the law, or whether during the course of 
his past life he had an opportunity of acquiring a knowledge 
of it by the exercise of due diligence? 

SJhirdly and lastly, the law is in most instances derived 
from and in harmony with the rules of natural justice. It is 
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a public declaration by the state of its intention to maintain 
by force those principles of right and wrong which have 
already a secure place in the moral consciousness of men. 
The common law is in great port nothing more than common 
honesty and common sense. Therefore although a man may 
be ignorant that he is breaking the law, he knows very well 
in most cases that he is breaking the rule of right. If not 
to his knowledge lawless, he is at least dishonest and xmjust. 
Ho has little ground of complaint, therefore, if the law refuses 
to recognise his ignorance as on excuse, and deals with him 
according to his moral deserts. He who goes about to harm 
others when he believes that ho can do so within the limits 
of the law, may justly be required by the law to know those 
limits at his peril. This is not a fonn of activity that need 
be encouraged by any scrupulous insistence on the formal 
conditions of legal responsibility. 

It must be admitted, however, that while each of these 
considerations is valid and weighty, they do not constitute an 
altogether suf&oient basis for so stringent and severe a rule (c). 
None of them goes the full length of the rule. Tliat the law 
is knowable throughout by all whom it concerns is an ideal 
rather than a. fact in any system as indefinite and mutable as 
our own. That it is impossible to distinguish invincible from 
negligent ignorance of the law is by no means wholly true. 

( It may be doubted whether this inquiry is materially more 
difBoult than many which courts of justice undertake without 
hesitation. That he who breaks the law of the land disregards 
at the same time the principles of justice and honesty is 
in many instances far from the truth. In a complex legal 
system a man requires other guidance than that of common 
sense and a good conscience. The fact seems to be that the 
rule in question, while in general sound, does not in its full 
(extent and uncompromising rigidity admit of any sufiBoient 
I justification. 


(o) The rule le not limited to oivil and criminal liability, but extends to 
all other draartments of the law. It prevents, for example, the recovery of 
money paid under a mistake of law, though that whioh is paid under a 
mistake of fact may be reclaimed. 
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§ 147. Mistake of Fact. 

In respect of the influence of ignorance or error upon legal 
liability, we have inherited from Eoman law a familiar dis- 
tinction between law and fact. By reason of his ignorance 
j of the law no man will be excused, but it is commonly said 
; that inevitable ignorance of fact is a good defence (d). This, 
however, is far from an accurate statement of English law. 
It is much more nearly correct to say that mistake of fact is 
an excuse only within the sphere of the criminal law, while 
in the civil law responsibility is commonly absolute in this 
respect. So far as civil liability is concerned, it is a-general 
.'principle of our law that he who intentionally interferes with 
Ithe person, property, reputation, or other rightful interests of 
sanother does so at his peril, and will not be heard to allege 
jthat he believed in good faith and on reasonable grounds in the 
^existence of some circumstance which justified his act. If I 
trespass upon another man’s land, it is no defence to mo that 
I believed it on good grounds to bo my own. If in absolute 
innocence and under an inevitable mistake of fact I meddle 
with another’s goods, I am liable for all loss iheurrod by the 
true owner (e). If, intending to arrest A., I arrest B. by 
mistake instead, I am absolutely liable to him, notwithstanding 
the greatest care taken by me to ascertain his identity. If I 
falsely but innocently make a defamatory statement about 
another, I am liable to him, however careful I may hove been 
to ascertain the truth. There are, indeed, exceptions to this 
rule of absolute civil liability for mistake of fact, but they are 
not of such number or importance as to cast any doubt on 
the validity of the general principle. 

In the criminal^ law, on the other hand, the matter is 
otherwise, and it is here that the contrast between mistake of 
law and mistake of fact finds its true application. Absolute 
criminal responsibility for amisiake-of-fact-is quite exceptionaL 
An instance of it is the liability of him who abducts a girl 


(d) Regula est juris quidem ignaranfiam ouique nocere, faoti vero tgnoran- 
tiam non nooere, D. 22. 6. 9. pr- 

(e) Hollins v. Foioler, L. B 7 H. B. 767 ; Consolidated Go, v. Curtui, 
(1892) 1 (j. B. 495. 
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under the legal age of oonaeut. Inevitable mistake as to 
her age is no defence 3 he must take the risk (/). 

A word may be said as to the historical origin of this failure of 
English law to I’eoognise inevitable mistake as a ground of exemption 
from civil liability. Ancient modes of procedure and proof were not 
adapted for inquiries into mental oonditions. By the practical diffi- 
culties of proof early law was driven to attach exclusive importance 
to overt acts. The subjective elements of wrongdoing ware largely 
beyond proof or knowledge, and were therefore disregarded as far 
as possible. It was a rule of our law that intent and knowledge were 
not matters that could be proved or put in issue. "It is common 
learning," said one of the judges of King Edward IV., “'that the 
intent of a man will not be tried, for the devil himself knoweth not 
the intent of a man ” (p). The sole question which the courts would 
entertain was whether the defendant did the act complained of, 
"Whether he did it ignorantly or with guilty knowledge was entirely 
Immaterial. This rule, however, Wios restricted to civil liability. It 
was early recognised that criminal responsibility was too serious a 
thing to be imposed upon an innocent man simply for the sake of 
avoiding a difficult inquiry into his knowledge and intention. In 
the case of civil liability, on the other hand, the rule was general.1 
The success with which it has maintained itself in modern law is duejn 
in part to its rmdeniable utility in obviating inconvenient or evenH 
impracticable inquiries, and in part to the influence of the conception 1 
of redress in minimising the importance of the formal condition of 
penal liability. 


§ 198. Accident. 

Unlike mistake, inevitable accident is commonly recognised 
byvAiUJ: X&yf as a ground of exemption from liability. It is 
needful, therefore, to distinguish accurately between these two 
things, for they are near of kin. Every act which is not done 
intentionally is done either accidentally or by mistake. It is 
done accidentally when it is unintentional in respect of its 
consequences. It is done by ipistake, when it is intentional in 
respect of its consequences, but unintentional in respect of 
some material circumstance . If I drive over a man in the 
dark, because I do not Imow that he is in the road, I injure 
him accidentally ; but if I procure his arrest, because I mistake 


(f) Beg. V. Prince, Tj. B. 2 G. C. 154. 

(g) y. B. 17 Edw. IV. 2. 
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him for some one who is liable lo arrest, I injure him, not 
accidentally, but by mistake. In the former case I did not 
intend the harm at ah. while in the lattor ease 1 fully intended 
it, but falsely believed m the existence of a circumstance 
which would have served to justify it. So if by insufficient 
care I allow my cattlo to escape into my neighbour’s field, 
their presence there is due to accident; but if I put them 
there because I wrongly believe that the field is mine, their 
presence is due to mistake. In neither case did I intend to 
wrong my neighbour, but in the one case my intention failed 
as to the consequence, and in the other as to the circumstance. 

AjCoident, like mistake, is either culpable or inevitable. It 
is oulgabje when due to negligence, but inevitable when the 
avoidance of it would have required a degree of care exceed- 
ing the standard demanded by the law. Culpable accident is 
no defence, save in those exceptional cases in which wrongful 
intent is the exclusive and necessaiy ground of liability. 
Inevitable accident is commonly a good defence, both in the 
civil and in the criminal law. 

To this rule, however, there are, at least, in the civil law, 
important exceptions. These are cases in which the law 
insists that a man shall act at his peril, and shall tolre his 
chance of accidents happening. If he desires to koep wild 
beasts (h), or to light fires (i), or to construct a reservoir of 
water (fc), or to accumulate upon his land any substance which 
'will do damage to his neighbours if it escapes (1), or to erect 
dangerous structures by which passengers m the highway may 
come to harm (m), he will do all these things buo periaulo 
(though none of them are per ae wrongful), and will answer for 
all ensuing damage, notwithstanding consummate care. 

There is one_ oa8e_ of absolute liability for aocideijt which 
des^ves special notice by reason of its histopcal origin. Bvary 
mantis absolutely responsible for the trespasses of his cattle. 
If my horse or my ox escapes from my land to that of another 
man, I am answerable for it without any proof of negli- 

(ft) Filbum V. Aquarium Go., 26 Q. B. D. 268. 

(») Blaok V. Ohrtotchwoh Finance Co., (1894) A. 0 48 
(k) Hylands v. Fletcher, I/. B 8 H L 330. 

(!) Ptekard v Smith, 10 0 B. N. S. 470 

im) Ellis v. Loftus Iron Co., L. B 10 C P. 10. 
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gence (m). Such a rule may probably be justified as based 
on a reasonable presumption of law that all suoh trespasses 
are the outcome of negligent keeping. Viewed historioally, 
howevei', the rule is worth, notice as one of the last relics of the 
ancient principle that a man is answerable for all damage I 
done by his property. In the theory of ancient law I am liable 
for the trespasses of my cattle, not because of my negligent 
keeping of them, but because of my ownership of them. 
For the same reason in Eoman law a master was liable 
for the offences of his slaves. The caso is really, in its 
historical origin, one of viearioris liability. In early law and 
custom vengeance, and its products, responsibility and punish- 
ment, were not conceived as necessarily limited to human 
beings, but were in certain cases extended to dumb animals 
and even inanimate objects. We have already cited in another 
connection the provision of the Mosaic law that “If an ox 
gore a man or a woman that they die, then the ox shall be 
surely stoned and his flesh shall not be eaten ’’ (n). In the 
Laws of Plato it is said (o) : “ If a beast of burden or other 
animal cause the death of any one . . . the kinsman of the 
deceased shall prosecute the slayer for murder, and the 
wardens of the ooimtry . . . shall try the cause; and let the 
beast when condemned be slain by them, and oast beyond 
the borders.” So in the Laws of King Alfred (p) : “If at 
their common work,” (of wood cutting)) " one man slay 
another unwilfully, let the tree be given to the kindred.” And 
by English law, until the year 1846, the weapon or other 
tWg which “ moved to the death of a man ” was forfeited 
to the King as guilty and accursed (g). Here we have the 
ground of a rule of absolute liability. If a man's cattle or his 
slaves do damage, they are thereby exposed to the vengeance 
of the injured person. But to take destructive vengeance upon 
them is to impose a penalty upon their owner. The liability 
thence resulting probably passed through three stages: first, 
that of unconditional forfeiture or surrender of the property 


(m) See nobe (m), p. 430. (m) Exodus xxi. 28. 

(o) Laws, 873. 

(p) Thorpe, Ancient Laws and Institutes of England, 1. p. 71, sect. 13. 
(g) 9 & 10 Viot, 0 . 62; Blaokstone, I. 300. 
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to tliG vengetinco of the injured person; sopoudly, tlint of an 
option given to the owner between forfeiture and redemption — 
the aotionea noxaloa of Koman law (r) ; and thirdly, that of 
compulsory redemption, or in other words, unconditional 
compensation . 


§ 149. Yloavlous Responsibility. 

Hitherto we have dealt exclusively with the conditions of 
liability, and it is needful now to consider its incidence. 
Normally and naturally the person who is liable for u wrong 
is he who does it. Yet both ancient and modern law admit 
instances of vicarious liability in which one man is made 
answerable for the acts of another. Crhninal responsibility, 
indeed, is never vicarious at the present day, except in 
very special circumstances and in certain of its less sorious 
forma (s). In more primitive systems, however, the impulse to 
extend vicariously the incidence of liability receives free scope 
in a manner altogether alien to modem notions of justice. It 
is in barbarous times considered a very natural thing to make 
every man answerable for those who are kin to him. In the 
Mosaic legislation it is deemed necessary to lay down the 
express rule that “ The tathors shall not ho jmt to death 
for the children, neither shall the children ijo imt to death for 
the fathers; every man shall be put to death for his own 
sin ’’ (t). Plato in his Lawa does not deem it needless to 
emphasise the same principle (n). Purthermore, so long as 
punishment is conceived rather as expiative, retributive, and 
vindictivo, than as deterrent and reformative, there seems no 
reason why the incidence of liability should not be determined 
by consent, and therefore why a guilty man should not provide 
a substitute to bear bis penalty and to provide the needful 
satisfaction to the law. Guilt must be wiped out by punish- 
ment, but there is no reason why the victim should be one 


(t) Inat. Just. 4. 8. and 4. 9. 

(s) Chisholm v, Doulton, 22 Q. B. D. 736; Parker v. AWer, (1899) 1 
Q. B. 20. 

(t) Dent. xxiv. 16. 

(tt) Laws, 866. On the vicarious responsibility of the kindred in early 
law, see Lea, 8nperatition and Borce, pp. 13 — 20, 4th ed., and Tarde, La 
Philosophie Pdnale, pp. 136—140. 
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poi'Bon rather than anoLhor. Such modes of thought have long 
since ceased to pervert the law; but that they were at one- 
time natural is rendered sufficiently evident by their survival 
in popular theology. 

Modern civil law recognises vicarious liability in two chief 
classes of cases. In the first place, masters are responsible 
for the acts of their servants done in the course of their- 
employment. In the second place, representatives of dead 
men are liablo for deeds done in the flesh by those whom they 
represent. "We shall briefly consider each of these two forms. 

It has been somotimes said that the responsibility of a 
master for his servant has its historical source in the responsi- 
bility of an owner for his slave. This, however, is certainly 
not the case. The Bnghsh dootrine of employer’s liability is 
of comparatively recent growth. It has its origin in the legal 
presumption, gradually become conolusive, that all acts done 
by q_servant in and about bis master’s business are done by 
his master’s express or implied authority, and are therefore 
in truth the acts of the master for which he may be justly held 
responsible (a:). No employer will be allowed to say that he 
did not authorise the act complained of, or even that it was 
dona against his express injunctions, for ho is liable none the 
less. This conolusive presumption of authority has now, after 
the manner of such presumptions, disappeared from the law, 
after having permanently modified it by establishing the prin- 
ciple of employer’s liability. Historically, as we have said, 
this is a fictitious extension of the principle, Qui faoit per 
alium faoii per se. formally, it has been reduced to the 
laconic maxim, Bespondeat Buperioj;. I " ' ' 

The rational basis of this form of vicarious liability is in 
the first place evidential. There are such immense difficulties 
in the way of proving actual authority, that it is necessary to 
establish a conclusive presumption of it. A word, a gesture, 
or a tone may be a sufficient indication from a master to 
his servant that some 'lapse from the legal standard of oaro 


_ (») Sftlmond, Essays in JuiisiiiiidoncB and Legal History, pp. 161—163 v 
■Wigmora, Besponsibility for Tortious Acts, Select Essays in Anglo-American 
Legal History, m, pp. 620 — 637; Street, Eoundations of Legal Liability, 
H. ob. 41—43. 


S.J. 
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or honosiy will be doomed (iccoptnblo servioo. Yot who could 
prove such a measure ol complicity? Who could establish 
liability in such a caso, were cvidenoe oE authority roquirod, or 
evidence of the want of it admitted? 

A further reason for the vicarious responsibiliiiy of em- 
ployers is that employers usually are, whilo thoir servants 
usually are not, finanoially capable of the burden of civil 
liability. It is felt, probably with justice, that a man who is 
able to make compensation lor the hurtful results of his 
activities should not be enabled to escape from the duty o£ 
doing so by delegating the exercise of these activities to ser- 
vants or agents from whom no redress can be obtained. Such 
delegation confers upon impecunious persons means and 
opportunities of mischief which would otherwise be confined 
to those who are financially competent It disturbs the corre- 
spondence which would otherwise exist between the capacity 
of doing harm and the capacity of paying for it. It is requisite 
for the efficacy of civil justice that this delegation of powers 
- and functions should be permitted only on the condition tlmt 
he who delegates them shall remain answerable for the acts ol 
his servants, as he would be for his own. 

A second form of vicarious responsibility is that of living 
representatives lor the acts of dead men. There is no doubt 
that criminal responsibility must die with the wrongdoer 
himself, but with respect to penal redress the question is not 
free from difficulty. I'm' in this form of liability there is 
a conflict between the requirements of the two competing 
principles of punishment and compensation. The former 
demands the termination of liability with the life of the wrong- 
doer, while the latter demands its survival. In this dispute 
“the older common law approved the first of those alternatives. 
The received maxim was : Actio •peraonalis morikur citui| 
persona. A man cannot be punished in his grave ; therefore it 
was held that all actions for penal redress, being in their true 
nature instruments of punishment, must be brought against 
the living offender and must die with him Modern opinion 
rejects this conclusion, and by various statutory provisions the 
old rule has been in great part abrogated. It is considered 
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thali although liability to afford redress ought to depend in 
point of origin upon the requirements of punishment, it should, 
depend in point of ccntinuance upon those of compensation. 
Por when this form of liability has onee come into existence, it 
is a valuable right of the person wronged; and it is expedient 
that such rights should be held upon a secure tenure, and 
should not be subject to extinction by a mere irrelevant acci- 
dent such as the death of the offender. There is no sufficient 
reason for drawing any distinction in point of survival between 
the right of a creditor to recover his debt and the right of a 
man who has been injured by assault or defamation to recover 
compensation for the loss so suffered by him. 

As a further argument in the same sense, it is to bo 
observed that it is not strictly true that a man cannot be 
punished after his death. Punishment is effective not at the 
time it is inflicted, but at the time it is threatened. A threat 
of evil to be inflicted upon a man’s descendants at the expense 
of his estate will undoubtedly exercise a certain deterrent 
influence upon him; and the apparopt injustice of so punishing 
his descendants for tho offences of their predecessor is in most 
cases no more than apparent. The right of succession is 
merely the right to acquire the dead man’s estate, subject to 
aU charges which, on any gi'ounds, and apart altogether from 
the interests of the successors themselves, may justly be 
imposed upon it. 

There is a second application of the maxim. Actio personalis 
•mcriiuT cum ■persana, which, seems equally destitute of justifloatiQu. 
According to the common law an action for penal redress died not 
merely with the wrongdoer but also with the person wronged. This 
rule has been abrogated by statute in part only. There can, how- 
ever, be little doubt that m aU ordinary cases, if it is right to punish 
a person at all, his liability should not cease simply by reason of the 
death of him against whom his o&ence was committed. The right 
of tlie person mjured to receive redress should descend to his repre- 
sentatives like any other proprietary interest. 

§ ISO. The Measure of Criminal Liability. 

"We have now considered the conditions and the incidence 
of penal liability. It remains to deal with tho measure of it, 
and here we must distinguish between criminal and civil 
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wrongs, lor -tlie principles involved are lundiimontally difloronfc 
in tlie two cases. 

In considering thei measure of criiniual liability it will bo 
convenient to bostow exclusive attention upon the deterrent 
purpose of the criminal law, rememboring, however, that the 
conclusions so obtained are subject to possible modification 
by reference to those subordinate and incidental purposes of 
punishment which we thus provisionally disregard. 

Were men perfectly rational, so as to act invariably in 
accordance with an enlightened estimate of consequences, the 
question of the measure of punishment would present no 
difficulty. A draconian simplicity and severity would be per- 
fectly just and perfectly effeetive. It would be possible to 
act on the Stoic paradox that all offences involve equal guilt, 
and to visit with the utmost rigour of the law every deviation, 
however slight, from -the appointed way. In other words, if 
the deterrent effect of severity were certain and completB, the 
beat law would be that which by the most extreme and 
undisorimiuating severity effectually extinguished crime. Wei’e 
human nature so constituted that a threat of burning all 
offenders alive would with certainty prevent all broachos of 
the law, then this would be the just and fitting penalty for 
all ofienoes from high treason to petty larceny. So groatly, 
however, are men moved by the impulse of tho momont, rather 
than by a rational estimate of future good and evil, and so 
ready are they to face any future evil which falls short of 
the inevitable, that the utmost rigour is sufficient only for the 
diminution of crime, not for the extinction of it. It is needful, 
therefore, in judging the merits of the law, to subtract from 
the sum of good which results from the partial prevention of 
offences, the sum of evil which results from the partial failure 
of prevention and the consequent necessity of fulfilling those 
threats of evil by which the law had hoped to effect its purpose. 
The perfect law is that in which the difference between the 
good and the evil is at a maximum in favour of the good, and 
the rules as to the measure of criminal liability are the rules 
for the attainment of this maximum. It is obvious that it 
is not attainable by an indefinite increase of severity. To 
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substitute hanging lor imprisonment as the punishment for 
potty theft would doubtless diminish the frequency of this 
offence, but it is certain that the evil so prevented would be 
fai' outweighed by that which the law would be called on to 
inflict in the cases in which its threats proved unavailing. 

In every crime there are three elements to bo tahen into 
account in determining the appropriate measure of punish- 
ment. These are (1) the motives to the commission of the 
offence, (2) the magnitude of the offence, and (3) the character 
of, the offender. • 

1. The motioe of the ojfenee. Other things being equal, 
the greater the temptation to commit a crime the greater 
should be the punishment. This is an obvious deduction from 
the first principles of criminal liability. The object of punish- 
ment is to counteract by the establishment of contrary and 
artificial motives the natural motives which lead to crime. 
The stronger these natural motives the stronger must be the 
counteractives which the law supplies. If the profit to be 
derived from an act is groat, or the passions which lead men' 
to it are violent, a corresponding strength or violence is an 
essential condition of the efficacy of ropressivo discipline. "We 
shall see later, however, that this principle is subject to a very 
important limitation, and that there are many oases in which 
extreme temptation is a ground of extenuation rather than of 
increased severity of punishment. 

2. The meugnitude of the offence Other things being equal, 
the_ greater the offence, that is to say the greater the sum of 
its evil consequences or tendencies, the greater should be its 
punishment. At first sight, indeed, it would seem that this 
consideration is irrelevant. Punishment, it may be thought, 
should be measured solely by the profit derived by the offender, 
not by the evils caused to other persons; if two crimes are 
equal in point of motive, they should be equal in point of 
punishment, notwithstanding the fact that one of them may 
be many times more mischievous than the other. This, 
however, is not so, and the reason is twofold. 

(a) The greater the mischief of any offence the greater is 
the punishment which it is profitable to inflict with the hope 
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of preventing it. For the grcfiter this iniaehipC tlie loss is the 
proportion which tho evil of punishment beiirs to the good of 
prevention, and therefore the gi'cater is tho punishment which 
can be inflicted before the balance of good over evil attains 
its maximum. Assuming the motives of larceny and of 
homicide to be equal, it may be profitable to inflict capital 
punishment for the latter offence, although it is certainly un- 
profitable to inflict it for the former. The increased measure 
of prevention that would be obtained by such severity would, 
in view of the comparatively trivial nature of the offence, be 
•obtained at too great a cost. 

(h) A second and subordinate reason for making punish- 
ment vary with the magnitude of the offence is that, in those 
cases in which different offences offer themselves as alterna- 
tives to the offender, an inducement is thereby given for the 
preference of the least serious It the punishment of burglary 
is the same as that of murder, the burglar has obvious motives 
for not stopping at the lesser crime. If an attempt is punished 
os severely as a completed offence, why should any man ropent 
of his half-executed purposes? • 

3. The character of the offender. Tho worse tho charactor 
or disposition of the offender the more sovoro should be his 
punishment. Badness of disposition is oonstitutod either by 
the strength of the impulses to crime, or by the woakness of 
tho impulses towards law-abiding conduct. One man may be 
worse than another because of the greater strongth and pre- 
valence within him of such anti-social passions as anger, 
covetousness, or malice ; or his badness may lie in a deficiency 
of those social impulses and instincts which are tho springs of 
right conduct in normally constituted men. In respect of all 
the graver forms of law-breaking, for one man who abstains 
from them for fear of the law there are thousands who abstain 
by reason of quite other influences. Their sympathetic 
instincts, their natural affections, their religious beliefs, their 
love of the approbation of others, their pride and seK-respeot, 
render superfluous the threatenings of the law. In the degree 
in which these impulses are dominant and operative, the dis- 
position of a man is good; in the degree in which they are 
wanting or inefBoient, it is bad. 
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In both its kinds badnoss of disposition is a ground for 
severity of punishment. If a man’s emotional constitution 
is such that normal temptation acts upon him with abnormal 
force, it is for the law to supply in double measure the 
counteractive of penal discipline. If he is so made that the 
natural influences towards well-doing fall below the level of 
average humanity, the law must supplement them by artificial 
influences of a strength that is needless in ordinary oases. 

Any fact, therefore, which indicates depravity of disposi- 
tion is a circumstance of aggravation, and calls for a penalty 
in excess of that which would otherwise be appropriate to the 
offence. One of the most important of these facts is the 
repetition, of crime by one who has been already punished. 
The law rightly imposes upon habitual offenders penalties 
which bear no relation either to the magnitude or to the profit 
of the offence A punishment adapted for normal men is not 
appropriate for those who, by their repeated defiance of it, 
prove thoir possession of abnormal natures. A second case 
in which the same principle is applicable is that in which the 
mischief of an offence is altogether disproportionate to any 
profit to be derived from it by the offender. To kill a man 
from mere wantonness, or merely in order to facilitate the 
picking of his pocket, is a: proof of extraordinary depravity 
beyond anything that is imputable to him who commits homi- 
cide only through the stress of passionate indignation or under 
the influence of groat temptation. A third case is that of 
offences from which normal humanity is adequately dissuaded 
by such influences as those of natural affection. To kill one’s 
father is in point of magnitude no worse a crime than any 
other homicide, but it has at all times been viewed with 
greater abhorrence, and by some laws punished with greater 
severity, by reason of the depth of depravity which it indicates 
in the offender. Lastly it is on the some piinciple that wilful 
offences are punished with greater rigour than those which are 
due merely to negligence. 

An additional and subordinate reason for making the 
measure of liability depend upon the character of the offender 
is that badness of disposition is commonly accompanied by 
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defioioncy of sensibility, runislinient nuisip incroaso ns sensi- 
bility diminishes. The more depraved the ollondej’ the less ho 
feels the shame of punishment; therefore the more he must bo 
made to feel the pain of it. A certain degree of even physical 
insensibility is said to characterise the more degraded orders of 
oiiminals ; and the indiHerenco with which death iLsolf is faced 
by those who in the callousness of their hearts have not scrupled 
io inflict it upon others is a matter of amazement to noimally 
constituted men. 

We aro now in a position to deal with a question which we 
have already touched upon but deferred for fuller considera- 
tion, namely the appai’ent paradox involved in the rule that 
punishment must inoreaso with the temptation to the offence. 
As a general rule this proposition is true; but it is subject to a 
very important qualification. For in certain cases the tempta- 
tion to which a man succumbs may be of such a nature as 
to rebut that presumption of bad disposition which would in 
ci'dinary circumstances arise from the commission of the 
oflenoe. He may, for example, bo driven to tho act not by the 
|Strength of any bad or self-regarding motives, but by that of 
j his social or sympathetic impulsos. In such a case tho great- 
ness of the temptation, oonsidored in itsolE, domivndH severity 
jof punishment, but when considered ns n disproof of the 
I degraded disposition which usually accompanios wrongdoing it 
demands leniency; and the latter of these two conflicting con- 
siderations may be of sufficient importance to outweigh tho 
other. If a man remains honest until he is driven in despair 
to steal food for his starving children, it is perfectly consistent 
with the deterrent theory of punishment to deal with him less 
severely than with him who steals from no other motive than 
cupidity. He who commits homicide from motives of petty 
gain, or to attain some trivial purpose, deserves to be treated 
with the utmost severity, as a man thoroughly callous and 
j depraved. But he who kiUs another in retaliation for some 
I intolerable insult or injury need not be dealt with according 
to the measure of his temptations, but should rather be excused 
I on account of them. 
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§ 151. The Measure of Civil Liability. 

Penal redress is that form of penal liability in which the 
law uses the compulsory compensation of the person injured 
as an instrument for the punishment of the oflender. It is 
characteristic of this foTTn of punishment that it takes account 
of one only of the three considerations which, ns we have 
seen, rightly determine the measure of penal responsibility. 
It is measured exclusively hy the magnitude of the offence, 
that is to say, by the amount of loss inflicted by it. It takes 
no account of the character of the offender, and so visits him 
who does harm through some trivial want of care with as 
severe a penalty as if his act had been prompted by deliberate 
malice. Similarly it takes no account of the motives of the 
offence; he who has everything and he who has nothing to 
gain are equally punished, if the damage done by them is 
equal. Finally, it takes no account of probable or intended 
consequences, but solely of those which actually ensue ; where- 
fore the measure of a vrongdoer’s liability is not the evil which 
he meant^' do, but that which ho has succeeded in doing ; 
and his punishment is determined not by his fault, but by the 
accident of the result. If one man is dealt with more severely 
than another, it is not because he is more guilty, but because 
he has had the misfortune to be more successful in hie wrongful 
purposes, or less successful in the avoidance of unintended 
issues. 

Serious as are these lapses from the due standard of penal 
discipline, it is not to be suggested that this form of civil 
liability is unjustifiable. The use of redress as an instrument 
of punishment possesses advantages more than sufficient to 
counterbalance any such objections to it More especially it 
possesses this, that while other forms of punishment, such as 
imprisonment, are uncompensated evil, penal redress is the gain 
of him who is wronged as well^M the loss of the wrongdoer. 
Further, this form of remedy gives to the persons injured a 
direct interest in the efficient administration of justice — an 
interest which is almost absent in the case of the criminal law. 
It is true, however, that the law of penal redress, taken by 
itself, falls so far short of the requirements of a rational scheme 
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of punishment that it would by itsolf bo toiially insufficient. 
In all modern and dovelopod bodies of law its operation is 
supplemented, and its deficiencies made good, by a co-ordinate 
system of criminal liability. These two together, combined 
in due proportions, constitute a veiy efficient instrument for 
the maintenance of justice. 
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CHAPTER XX. 

EHE LAW 01' PEOPBBTY. 

§ 1S2. Meanings of the Term Property. 

The substanti-ve civil law (a) is divisible into three great 
departments, namely the lajt.o£ proptsity, the law of obliga- 
tipus, and the law of status. Hic first deals with proprietary 
rights in rem, the second with proprietary rights in peraonam, 
anl the third with personal or non-proprietary rights, whether 
in rem or in personam. In this chapter we shall consider in 
outline the first of these branches, and we shall then proceed 
to deal in the same manner with the law of obligations. The 
law of status, on the other hand, is not of such a nature as to 
require or repay any further consideration from the point of 
view of general theory. 

The term jprpperty, which we here use as meaning pro- 
prietary rights in rem, possesses a singular variety of different 
applications having different degrees of generality. These are 
the following: — 

1. All legal rights. In its widest sense, property includes 
all a person’s legal rights, of whatever description. A man’s 
property is all that is his in law. This usage, however, is 
obsolete at the present day, though it is common enough in 
the older books. Thus Blackstone speaks of the property {i.e. 
right) which a master has in the person of his servant, and a 
father in the person of his child. “ The inferior,” he says (b) 
" hath no kind of property in the company, care, or assistance 


(a) Substantive law, as opposed to the law ol procedure; civil law, as 
opposed to oriminal. 

(b) Blackstone, HI. 143. ” Tho child hath no property in his lather or 
guardian as they have in him.” Ihid. 
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of the superior, as the superior is hold to hsivo in those of the 
inferior ” So Hobbes says (c) : “ Of things hold in propriety, 
those that are dearest to a man arc his own life and limbs ; and 
in the next degree, in most men, those that concern conjugal 
nSeotion; and after them riches and means of living ” In like 
manner Locke (d) tells us that “ every man has a property in 
his own person,” and he speaks clsowhero (c) of a man’s right 
to preserve “ his property, that is, his life, liberty, and estate." 

2. Propnetary rights {ddmininm and status). In a second 
and narrower sense, property includes not all a person’s rights 
but only his proprietary as opposed to his personal rights. 
The former constitute his estate or property, while the latter 
constitute his status or personal condition. In this sense a 
man’s land, chattels, shares, and the debts due to him are his 
property; but not his life or liberty or reputation. In this 
sense we may oppose to Looke’s statement, that a man has a 
property in his own person, the saying of Ulpian : Dominus 
memhrorum suorum nemo videtur (/). This is probably the 
most frequent application of the term at the present day, but 
in the case of a word having so many recognised varieties of 
usage it is idle to attempt to single out any ono of them as 
exclusively correct. They are all of equal authenticity. 

3. Praprieta/ry rights in rent {dominium and obligatio). In 
a third application, which is that adopted in this chapter, the 
term includes not even all proprietary rights, but only those 
which are both proprietary and real. The low of property is 
the law of proprietary rights in rem, the law of proprietary 
rights in personam being distinguished from it ns the law of 
obligations. According to this usage a freehold or leasehold 
estate in land, or a patent or copyright, is property; but a 
debt or the benefit of a contract is not. 

4. Gorporeal property {dominium corporis and dominium 
juris). Tinally, in the narrowest use of the term, it includes 
nothing more than corporeal property — ^that is to say, the 
right of o%vnership in a material object, or that object itself 

(o) Lsviatlian, ch. xxx. ; Bug. Wlffl. HI 829. 

(d) Treatisa on Civil Government, II. ch. v sect. 27. 

(fl) Ibid, oh vu. sect. 87. 

(/) D. 9. 2. 13. pr. 



152] 


The Law oe Peopeety. 


445 


idanUfled willi 1<iie right by way of motonymy. Thus prQperly 
is defined by Ahrens (g) as “ a material objeot subject to the 
immediate power of a person,” and Bentham (h) considers as 
metaphorical and improper the extension of the term to include 
other rights than those which relate to material things. 


§ 1S3. Kinds of Property. 

AU property is, as we have- already seen (i), cither corporeal 
or incorpnreal. Corporeal propei-ty is the right of ownership in 
materM_ things ; incorporeal property is any other proprietary 
righ.'^tn rem. Incorporeal property is itself of two kinds, 
namely (1) -jam in re aliena or encumbrances, whether over 
material or i m material things (for example, leases, mortgages, 
and servitudes), and (2) jura m re profria over immaterial 
things (for example, patents, copyrights, and trade-marks). 
The resulting threefold division of property appears in the 
following Table: — 


/Material 
things 


Jura in re] 
propria 


Immaterial 

things 


Property./ 


Land ' 

Chattels j 

/Patents 
Copyrights 
Trade-marks 
V &o. 


Corporeal property. 


J lira in re 
aliena 


/Leases 
Servitudes 
Securities 
. &c. 


^Incorporeal property. 


(p) Droit liaturel, H. sect. 69. 

(h) Principles, p. 231 ; "Worts, I. 108. So Puchta, sect. 231 : Nnr an 
korperhehen Gegenetdnden ist Eigenthnm moglich. 

(i) Supra, § 87. 
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§ 154. The Ownership of M aterial Things. 

The owner of a material object is he who owns a right to 
the aggregate of its uses. He who has merely a special and 
definitely limited right to the use of it, such us a right of way 
or other servitude, is not an owner of the thing but merely 
an encumbrancer of it. The definition, however, must not be 
misunderstood. Ownership is the right of general use, not 
that of absolute or unlimited use. He is tho owner of a thing 
who is entitled to all those uses of it which are not specially 
excepted and cut off by the law. No such right as that of 
absolute and unlimited use is known to the law. All lawful 
use is either general (that is to say, residuary) or specific, the 
former being ownership, and the latter onoumbrance. 

The liigita thus imposed upon an owner’s right of use are 
of two kinds. The first constitute the natural limits of owner- 
ship. They are the various applications of the maxim: Sic 
utere iuo ut alienum non laedaa — a legal principle whoso func- 
tion it is to restrain within due bounds the opposing maxim 
that a man may do as ho ple'ases with his own. In tho interests 
of the public or of a man’s neighbours many uses of the 
things which are his are wholly excluded from his right of 
ownership. 

The second class of restrictions upon an owner’s right of 
use consists of those which flow from the existence of encum- 
brances vested in other persons. These are artificial limits 
which may or may not exist. My land may bo mortgaged, 
leased, charged, bound by resteictive covenants, and so on, yet 
I remain the owner of it none the less. Por I am still entitled 
to the residue of its uses, and whatever right over it is not 
specifically vested in some one else is vested in me. The 
residuary use so left to me may be of very small dimensions ; 
some encumbrancer may own rights over it much more valuable 
than mine; but the ownership of it is in mo and not in him. 
Were his right to determine to-morrow in any manner, my 
own, relieved from the encumbrance which now weighs it 
down, would forthwith spring up to its frdl stature and have 
again its full effect. No right loses its identity because of on 
encumbrance vested in some one else. That which is a right of 
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ownership when there aro no enoumbrancos, remains a right 
of ownership notwithstanding any number of them. 

Inasmuch as the right of ownership is a right to the 
Jiggi’Egate of the uses of the thing, it follows that ownership is 
necessarily permanent. No person having merely a temporary 
right to the use of a thing can be the owner of the thing, 
however general that right may be while it lasts. He who 
comes after him is the owner; for It is to him that the residue 
of the uses of the thing pertains. It is to be understood, 
however, that by a permanent right is meant nothing more 
than a right which is capable of lasting as long as the thing 
itself which is its subject-matter, however long or short that 
duration may be. 

Even as the gpn^ra,lj,(/y of ownership involves its perma- 
n^ce, so its_pigjjn,gngBjje involves the further essential feature 
oi in heritape e. The only permanent rights which can be 
owned by a mortal man are those which can be handed down 
by him to his successors or representatives on his death. All 
others are temporary, their duration being necessarily limited 
to the lifetime of him in whom they are vested. The right 
of ownership, therefore, is essentially an inheritable right. It 
is capable of surviving its owner for the time being It belongs 
tq_th0_ class of rights which are divested by death but are 
not extinguished by it. 

Summing up the conclusions to which we have attained, 
we may define the right of ownership in a material thing as ^ 
the general, permanent, and inheritable right to the uses of , 
that thing (It). 

According to the rigour of English legal doctrine there can be no 
owner of land except the Grown itself. The fee simple of land — ^the 
greatest right in it which a subject can possess — ^is not in truth 
ownership, but a mere encumbrance upon the ownership of the Crown. 


(fc) The fnH power of alienation and disposition is an almost invanable 
element in the right of ownership, but cannot be regarded as essential, or 
inchided in the definition of it A married woman subject to a lostiaiiit 
on anticipation is none the less the owner of her property, though she 
cannot alienate or encumber it. 

Austin (p. 817, 3rd ed.) defines the right of ownership, as a " light 
iudefinita in point of user, uureatrict^ in point. of disposition, and unlimited 
in^pomt of duration, over a dcteimmate^hing." 
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11 ia a tenancy or lease granted to a man and hie heirs. It is a 
temporary not a permanent right of user. It will come to its natural 
termination on the death of the tenant without leaving an heir or 
devisee in whom the right may be continued. The land will there- 
upon reverb or escheat to the Crown, that is to say, the Crown’s 
ownership, which has never been divested, but has merely been 
encumbered by the fee simple, will through the destruction of this 
encumbrance become once more free and absolute. In Uie case of 
diattels it is otherwise. They can be owned by the subject no less 
than by the Crown. It is true that if the owner of them dies 
intestate without kin, they will go to the Crown as bona vacantia, 
just as land will go to the Crown as an escheat. But between these 
two processes there is a profound difference in legal theory. In the 
case of chattels the Crown succeeds to the right which was vested in 
the dead man ; his ownership is continued in the Crown, just as it 
would have been continued in his next of kin had there been any. 
But in the case of escheat, as already said, the right of the dead 
man has come to an end, and the Crown succeeds to no right of his, 
but simply comes into its own again. 

This distinction, however, between the fee simple of land and the 
ownership of it is a matter of form rather than of substance. Jn 
fact, if not in legal theory, the right of a tenant in fee simple is 
permanent ; for escheat takes place only on an intestacy, and there- 
fore can be prevented by the act of the tenant. "We ore ot liberty, there- 
fore, to disregard this technicality of real property law, and to 
speak of the fee simple of land as the ownership of it, the right of 
the Crown being viewed, accordingly, not ds vested and continuing 
ownership subject to an encumbrance, but as a contingont right of 
succession to an intestate owner. 


§ 155. Movable and Immovable Property. 

Among material things the most importomt distinction is 
that between movables and immovables, or, to use terms 
more familiar in English law, between ch attels and land. In 
all legal systems these two classes of objects are to some 
extent governed by different rules, though in no system is the 
differonee so great as in our own. 

Considered in its legal aspect, an immovable, that is to say, 
a piece of lan d, includes the following elements : — 

. 1 1. A determinate portion of the earth’s surface. 

*.2. The groimd beneath the surface down to the centra of 
the world. All the pieces of land in England meet together in 
one terminable point at the earth’s centre. 
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8. Possibly the column of space above the surface ad i 
infinilum. “ The earth,” says Coke (1), “ hath in law a great 
extent upwards, not only of water as hath been said, but of 
ayre and all other things even up to heaven; for Gujus est 
sciHum, ejus eat usque ad ooelum.” Tho authenticity of this 
doctrine, however, is not wholly beyond dispute. It would 
prohibit as an actionable trespass all use of the air-space above 
the appropriated surface of tho earth, at whatever height this 
use took place, and however little it could affect the interests 
of the landowner. It may be that the law recognises no right 
of ownership in the air-spaca at all, or at least no right of 
exclusive uso, but merely prohibits all acts which by their 
nature or their proximity interfere with tho full enjoyment and 
use of the surface (m). By the German Civil Code (n), the 
owner of land owns the space above it, but has no right to 
prohibit acts, so remote from tho surface that they in no way 
affect his interests. In England it is now expressly providedt 
by statute (The Air Navigation Act, 1020) that the flight of 
aircraft at a reasonable height above the ground is not actioh- 
able at the suit of the owner or occupier of the land below. 

4. All objects which are on or under the surface in its 
natural state; for example, minerals and natural vegetation. 
All these are part of the land, even though they are in no way 
physically attached to it. Stones lying loose upon the surface 
are in the same categoi 7 as the stone in a quarry. 

6. Lastly, all objects placed by human agency on or under 
the surface, with the intention of permanent annexation 
These become part of the land, and lose their identity as 
separate movables or chattels; for example, buildings, walls, 
and fences. Omne quod inaedijioatur solo aedit, said the 
Eoman law (o). Provided that the requisite intent of pei'- 
manent annexation is present, no physical attachment to the 
surface is required. A wall built of stones without mortar 


(1) Co. Litt. 4 a. 

(«i) On this question see Piokering v. Rudd, 4 Camp. _ 219 ; Fay v. 
Prentice, 1 0. B. 828; Wandeviorth Board of Works v. United Telegraph 
Coy., 13 0, B. D. 904; Ellis V. LofUis Iron Coy,, L. R. 10 0. P. 10. 

(») Art. 906. 

(o) Inst. Inst. 2. 1. 29. Bee also Gains, 2. 73 : Superficies solo cedit. 
S.J. 29 
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or loundaUons is part o£ the land on wiiicli it stands (p), 
Convei'soJy, physical attachment, without the intent ol penna- 
nent annexation, is not in itsolt enough. Carpots, tnpostrios, 
or ornaments nailed to the door or walls of a houso iiro not 
thereby made part of the house. Money buried in tho ground 
is as much a chattel (g) as money in its owner’s pocket (r). 

It is clear that the distinction between movables and immovables 
is in truth and in fact applicable to material objects only. Tet the 
law has made an unfortunate attempt to apply it to rights also. 
Eights no less than things are conceived by the law as having a local 
situation, and as being either movable or permanently fixed in a 
definite locality. The origin of this illogical conception is to be 
found in the identification of rights of ownership with the material 
things which are the objects of them. I am said to own land and 
chattels, as well as easements, shares, debts, contracts, and patents. 
All these things are equally property, and since eome of them have a 
local situation and can be truly classed as movable or immovable, the 
law has been led by inadvertence to attribute these qualities to all of 
them. It has recognised in things which are incorporeal certain 
attributes which in truth pertain to things oorporoal only. It has 
divided the whole sphere of proprietary rights by reference to a dis- 
tinction which is truly applicable not to rights at all, but to physical 
objects. Nor is this merely a peculiarity of English law, for it is 
found in Continental systems also («). 


(p) Monti V. Barnes, (1901) 1 K. B. 206. 

(g) Similar law is contained in Article 96 of tho Qeiman Civil Code : 
" Things are not part of the land, which ore altaohod to it simply for a 
temporary purpose." It is only by alow degrees and with imperfect oonsis- 
tenoy that onr law has worked out ony inteUigible principle on this diflicult 
matter ; and although the rule as stated in the text may be accepted as the 
main guiding principle, it cannot be said even yet that Bnglish law has 
succeeded in establishing any uniform doctrine applicable to all cases. 

(r) Unlike a chattel, a piece of land has no uatoal boundaries. Its 
separation from the adjoining land is purely arbitrary and artificial, and it 
is capable of subdivision and separate ownership to any extent that may be 
desired. The lines of subdivision are usually vertical, but may be horizontal, 
The surface of land, for example, may belong to one man and the substrata 
to another. Each story of a house may have a different owner. In The 
Midland Railviay Ooy. v. Wright, (1901) 1 Ob. 738, it was held that a 
right has been acquired by prescription to the surface of land belonging to 
a railway company, although a tunnel beneath the surface remained the 
property of the company as having been continuously in its occupation. 

(a) Baudiy-Iiacantinerie, Des Biena, seot. 128 " Wo know ttiat rights, 
regarded as 'incorporeal things, are properly speaking neither movables nor 
immovables. But by a fiction the law elasseB them as one or the other 
according to the nature of their subject-matter." See also Dernburg’s 
Fandekten, I, sect. 74. 
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On what principle, then, does the law determine whether a right is 
to be classed as immovable or as movable 1 The general rule is that 
a right has in this respect the same quality ae its subject-matter. 
All rights over immovable things, whether rights in re propiia or 
rights in re aliena, are themselves to be classed as immovable pro- 
perty ; unless, indeed, as in the case of mortgages, they are merely 
accessory to debts or other bona mobilia, in'" which case they may 
partake, for some purposes at least, of the quality of the thing to 
which they are appurtenant. Similarly all rights over movables are 
bpno TwbiJia _themaelvea. So far there is no difficulty. What shall 
wo say, however, of those rights which have no material objects at| 
all, such as a copyright, a patent, the good-wiU of a business, a trade-i 
mark, or the benefit of a contract ? The answer is that all such rights 
are classed by the law as movable. For the class of movable property 
is residiuary, and includes all rights which can make good no claim to 
be classed as immovable. 

The law not merely classifies rights as movable and immovable, but 
goes further in the same direction, and attributes local situation to 
them. It undertakes to say not merely whether a right exists, but 
where it exists. Nor is this a difficult task in the case of those rights 
which have determinate material things as their objects. A servitude 
or other jus vn re aliena over a piece of land is situated in law where 
the land is situated in fact. A right over a chattel is movable pro- 
perty, and where the chattel goes the right goes also. But where 
there is no material object at all, what bre we to say as to the local 
situation of the right? Where is a debt situated, or a share in a 
company, or the benefit of a contract, or a copyright? Such ques- 
tions can be determined only by more or less arbitrary rules based 
upon analogy, and it is to be regretted that it has been thought need- 
ful to ask and answer them at aU. As the law stands, however, it 
contains several rules based on the assumption that all property 
whidi exists must exist somewhere (t), and for the application of 
these rules the determination of the local situation of rights is 
necessary, even though it leads into the region of legal fictions. 
"The legal conception of property,” says Lord Bindley (m), "appears 
to me to involve the legal conception of existence somewhere. . . . 
To talk of property as existing nowhere is to use language which to 
me is unintelligible.” 

The leading principle as to the local situation of rights is that 
thej are situated where they are exercised and enjoyed. Rights over 


(t) For example, the jurisdiction of English courts in the administration 
of deceased persons' estates depends on the deceased having left property in 
England. Poitions of revenue law and of private international law are alpo 
based on the assumption that all proprietary rights possess a local situation. 

(«) Inland Beoemw Commissioners v. Muller d Co.'s Margarine, Limited, 
<1901) A. 0. at p. 336. 
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material tliinga, therefore, have the same situation ns those things 
themselves. The good-will of a business is situated in tlio place whore 
the business is carried on (sc). Debts are in general situnted in the 
place where the debtor resides (y), since it is there that the creditor 
must go to get his money (*). 

§ 166. Real and Personal Property. 

Derived from and closely connected with the distinction 
between immovable and movable property is that between real 
and personal property. These are two cross divisions of the 
whole sphere of proprietary rights. Eeal property and immov- 
able property form intersecting circles which are very nearly 
though not quite coincident. The law of real property is 
almost equivalent to the law of land, while the law of per- 
sonal property is all but identical with the law of movables. 
The partial failure of coincidence is due not to any logical 
distinction, but to the accidental course of legal development; 
and to thia extent the distinction between real and personal 
property is purely arbitrary and possesses no soiontifto basis. 
Real property comprises all rights over land, with such addi- 
tions and exceptions as the law has seen fit to establish. All 
ojther proprietary rights, whether in rom or in -personam, pertain 
to the law of personal property. 

The distinction between real and personal property has no logical 
connexion with that between real and personal rights. There is, how- 


(x) Inland Reveniie Gommmioners v. Muller d Oo.’s Margarine, Limited, 
(1901) A. C. at p. 336. 

(y) Dicey, Conflict of Xiaws, p. 310, 2nd od. 

(s) There are certain cases, however, which have been decided on the 
assumption that incorporeal property poesesses no local situation at all. 
For this reason it was held in The Smelting Oom-pany of Auetralia V. Oom- 
missionerg of Inland Revenue, (1897) 1 Q. B. 173, that a share of a Kew 
South 'Wales patent, together with the exclusive tight of usine it within 
a certain district of that colony, was not property " locally situated out 
of the United Emgdom ” within the meoning of sect. 69, sub-seot. 1, of the 
Stamp Act, 1891. “ I do not see,” says Lopes, L.J., at p. 181, "how a 
share in a patent, or a licence to use a patent, which is not a visible or 
tangible thing, can be said to be locally situate anywhere.” See, however, 
as to this case, the observations of ‘Vaughan Williams, L.J., in Muller rf 
Co.’s Margarine, Limited v. Inland Revenue Commiesioners, (1900) 1 Q. B. 
at p. 323, and of Lord Lindley on appeal in the House of Lords, (190l> 
A. C. at p. 237. See further, as to the local situation of incorporeal 
property, Danubian Sugar Faetorieg y. Gommiggionerg of Inland Revenue, 
(1901) 1 K. B. BiB; Gommiegioner of Stanvpg v. Hope, (1891) A. C. i.76; 
Ait.-Gen, v. Dimond, 1 0. & J. 366; In. re Glarh, (1904) 1 Ch. 294. 
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ever, an, historical relation between them, inasmuch as they are both 
derived from the same source, namely the Roman distinction between 
actions in Tern and actions in pertonam. Real property meant 
originally that which was recoverable in a real action, while personal 
property was that which was recoverable in a. personal action, and 
this English distinction between real and personal actions was derived 
by Bracton and the other founders of our law from the aciiones in 
rem and in personam of Justinian, though not without important 
modifications of the Roman doctrine (a). 

In connexion with the distinctions between movable and immov- 
able, and between real and personal property, we must notice the 
legal significance of the term ^attel. This word has apparently 
three different meanings in English law : — 

1. A movable physical object ; for example, a horse, a book, or a 
shilling, a's'contrasted with a piece of land. 

2. Movable property, whether corporeal or incorporeal ; that is to 
say, chapels in the first sense together with all proprietary rights 
except those which are classed as immovable. In this usage debts, 
shares, contracts, and other choses in action are chattels, no less than 
furniture or stock in trade. So also are patents, copyrights, and 
other, rights in rem which are not rights over land. This double use 
of the word chattel to indicate both material things and rights is 
simply an application, within the sphere of movable property, of the 
metonymy which is the source of the distinction between corporeal 
and incorporeal property. 

3. Personal property, whether movablB or immovable, os opposed 
to real property. In this sense leaseholds are classed as chattels, 
because of the special rule by which they are excluded from the 
domain of real property. 

§ 137. Rights In re propria in Immaterial Things. 

The subjeob-matter of a right of property is either a material 
or am immaterial thing. A material thing is a physical object; 
an immaterial thing is anything else which may be the subject, 
matter of a right (3). It is to things of the former class that 

(o) The matter has been well diaoussed by Mr. T. C. ’Williams in L. Q. B. 
IV. 3W. 

(b) 'Under the head of material things we must class the qualities of 
matter, so far as they ore capable in law of being iu themselves the objects 
of rights. The imahtioB which thus admit of separate legal appropriation 
are two in nus^er, namely force and space. Electricity is in law a 
chattd., which can be owned, sold, stolen, and otherwise rightfully and 
wrongfully dealt with. 46 & 46 Viet. c. 66, s. 23. Definite portions of 
empty space are capable of appropriation and ownership, no less than the 
material objects with which other portions of space aie filled. The interior 
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the law ol properly almost wholly rolalos. In tho groat 
majority of oases a right of property is a riglit to the uses of 
a material object. It is tho chief purpose of this department 
of the law to allot to every man his portion in tlio material 
instruments of human well-being — ^to divide the earth and the 
fulness of it among the men who livo in it. The only 
immaterial things which are recognised by law as tho subject- 
matter of rights of this description are tho various imviaferial 
produots of hitman skill and labour. Speaking goneraUy we 
may say that in modem law every man owns that which he 
creates. That which he produces is his, and he has an exclu- 
sive right to the use and benefit of it The immaterial product 1 
of a man’s brains may be as valuable as his land or his goods./ 
The law, therefore, gives him a proprietary right in it, and 
the unauthorised use of it by other peraons is a' violation of his 
ownership, no lass than theft or trespass is. These iipmaterial 
forms of property are of five kinds (c) : — 

1. Patents. The subject-mattor of a patent-right is an 
invention. He whose skill or labour produces the idea of a 
new process, instraraont, or manufacture, has that idea as his 
own in law. He alone is entitled to use it and to draw from it 
the profit inherent in it. 

2. Literal y copyright. The subject-mattor of this right is 
the literary exprossion of facts or thoughts. Ho to whose skill 
or labour this expression is due has in it a proprietary right 
of exclusive use. 

3. AHistio copyright. Artistic design in all its various 
forme, such aa‘’cG''awiug, painting, sculpture, and photography, 
is the subject-matter of a right of exclusive use analogous to 


of my house is as much mine as are the walls and the roof. It is com- 
monly said that the owner of land owns also the space above the surface 
usque ad eoehm. Whether this is truly so is a doubtful point as the law 
stands, but there is no theoretioal difficulty in allowing the validity of such 
a claim to the ownership of empty apace. 

(o) I'he distinction formerly noticed by ns (§ 88) between corporeal and 
ineorporeal things must not be confounded with the present distinction 
between matenal and im/matenal things The latter is a logical distinction, 
hut the former is a mere artifice of speech. An inooipqreal thing is a 
kind of rigbt,_nain6ly any. right which is not identified with spme material 
thmg wh ich is its subject-matter. An immaterial thing is not a right 
but the subject-matter of one. It is any subject-matter of a right except 
a material object. 
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liteitoy copyright. Tho orofttions of an artist's skill or of a 
photographer’s labour arc his exclusive property. The object 
of this right is not the material thing produced, but the form 
impressed upon it by the maker. The picture, in the concrete 
sense of the material paint and canvas, belongs to him who 
purchases it; but the picture, in the abstract sense of the 
artistic form made visible by that paint and canvas, belongs to 
him who made it. The former is material property, the latter 
is immaterial. The right in each ease is one of exclusive use. 
The right to the material picture is infringed by destroying 
it or taking it away. Tho right to the immaterial picture is 
infringed by maJdng material pictures which embody it. 

4. Muaiml and dramatic copyright. A fourth class of 
immaterial things consists of musical and dramatic works. 
The immaterial product of the skill of the musician or the 
playwright is the subject-matter of a proprietary right of 
exclusive use which is infringed by any unauthorised perform- 
ance or representation. 

5. Qommeroial good-will; irade-marles and trade-names. 
The fifth and last species of immaterial things includes com- 
mercial good-will and the special forms of it known as trade- 
marks and trade-names. He who by his skill and labour 
establishes a business acquires thereby an interest in the good- 
will of it, that is to say, in the established disposition of 
customers to resort to him. To this good-will he has an 
exclusive right which is violated by any one who seeks to make 
use of it for his own advantage, as by falsely representing to 
the public that he is himself carrying on the business in 
question. Special forms of this right of commercial good-will 
are rights to trade-names and trade-marks. Every man has an 
exclusive right to the name under which he carries on business 
or sells his goods — to this extent at least that no one is at 
liberty to use that name for the purpose of deceiving the 
public and so injuring the owner of it. He has a similar right 
to the exclusive use of the marks which ho impresses upon his 
goods, and by which they are known and identified in the 
market as his. 
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§ 158. Leases. 

Having now considered ibe diftarent kinds of rights in re 
propria wMoh fall within the law of property, we proceed to 
deal with the various rights in re aliona to which they may be 
subject. As already stated (d), the chief of these are four in 
number, namely Leases, Servitudes, Securities, and Trusts. 
The nature of a trust has been sufficiently examined in another 
connexion (a), and it is necessary here to consider the-nther 
three only (/). And first of leases or tenancies. 

Although a lease of land and a bailment of chattels are 
transactions of essentially the same nature, there is no term 
which, in its recognised use, is sufficiently wide to include 
both. The term bailment is never applied to the tenancy of 
land, and although the term lease is not wholly inapplicable 
in the case of chattels, its use in this connexion is subject to 
arbitrary" limitations. It is necessary, therefore, in the 
interests of orderly classification, to do some violence to 
received usage, in adopting the term lease ns a generic expres- 
sion to include not merely the tenancy of land, but all kinds 
of bailments of chattels, and all enpumbrancos of incorporeal 
property which possess the same essential nature as a tenancy 
of land, 

A l ease, in this generic sense, is thq,t form of encumbrance 
which consists in a right to the possession and use of property 
owned by some other person. It is the outcome of the rightful 
^separation of ownership and possession. We have seen that 
possession is the continuing exercise of a right, and that 
although a right is normally exercised by the owner of it, it 
may in special oases be exercised by some one else. This 
separation of ownership and possession may be either rightful 


(d) Supra, § 83. 

(e) Supra, § 90. 

^ Bnoiimbiaiioes are not Mufined to the law of property, but portain 
to the law ot obhgationa also Glioses in action may be mortgaged, settled 
in trust, 01 otheiwise made the subject-matter of jura tn re (utena, no less 
t han la nd and chattels. Huch, therefore, of what le to be said here touching 
the nature of the dilleient forma of encumhianca is equally applicable to tho 
law of lights in personam. 
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or wronglul, and if rightful it is an encumbrance of the owner’s 
title {g). 

The right which is thus encumbered by a lease is usually 
the ownership of a material object, and more particularly the 
ownership of land. Here as elsewhere the material object is 
identified, in speech with the right itself. We say that the 
land is leased, just as we say that the land is owned or 
possessed. The lessee of land is he who rightfully pobsesses it, 
but does not own it. The lessor of land is he who owns it, 
but who has transferred the possession of it to another. 
Encumbrance by way of lease is not confined, however, to the 
right of ownership of a material object. All rights may be 
leased which can bo possessed, that is to say, which admit 
of continuing exercise; and no rights can be leased which 
cannot be possessed, that is to say, which are extinguished by 
their exercise. A servitude appurtenant to land, such as a 
right of way, is leased , along with the land itseU. The owner 
of a lease may encumber it with a sub-lease. The owner of a 
patent or copyright may grant a lease of it for a term of 
year's, entitUng the lessee to the exercise and use of the right 
but not to the ownership of it. Even obligations may be 
encumbered in the same fashion, provided that they admit of 
continuing or repeated exercise ; for example, annuities, shares, 
money in the public funds, or interest-bearing debts. AH 
these may be rightfully possessed without being owned, and 
owned without being possessed, as when they are settled in 
trust lor a tenant for life with remainder to some one else. 

Is it essentral that a lease should be of less duration than the 
right which is subject to it? This is ahnost invariably the case; 
land is leased for a term of years or for life, but not in peipetuity ; 
the owner of a thing owns it for ever, but the lessee of it possesses it 
for a time. We may be tempted, therefore, to regard this difference^ 
of duration as essential, and to define a lease as a right to the 
temporary exercise of a right vested in some one else. But this is not 
60 There is no objection in principle to a lease of land in per- 
petuity, or to a lease of a patent or copyright for the full term of its 


(g) Possession by way of seowity only, e.g., a pledge, is differentiated by 
its purpose, however, and falls within the class of securities, not within 
that of leases. 
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exislenoe. It may be objected that a lease ol Ihia description would 
not be a true lease or encumbrance at all, but an assignment of the 
right itself ; that the grantee would become the owner of the right, 
and not a mere encumbrancer; and in favour of this contention it 
may be pointed out that a sub-lease for the Avholo term is construed 
in English law as an assignment of the term, a sub-lease being 
necessarily shorter than the term, if only by a single day (li). 

Whatever the actual rule of English law may be, however, there 
is nothing in legal theory to justify us in asserting that any such 
difference of duration is essential to the existence of a true lease. A 
lease exists whenever the rightful possession of a thing is separated 
I from the ownership of it ; and although this separation is usually 
temporary, there is no difidoulty in supposing it permanent. I may 
own a permanent right to exercise another right without owning the 
latter right itself. The ownership may remain dormant, deprived 
of any right of exercise and enjoyment, in the hands of the lessor. 
T am not necessarily the owner of a patent, because 1 have acquired 
by contract with the owner a right to the exclusive use of it during 
the whole term of its duration. So far as legal principle is con- 
cerned, I may still remain the owner of a lease, although I may 
have granted a sub-lease to another for the whole residue of the term. 
To assign a lease and to sub-let it for the whole term are in the 
intention of the parties and in legal theory two entirely different 
transactions. The assignment is a substitution of one tenant for 
another, the assignor retaining no rights whatever. The sub-lease, 
on the contrary, is designed to leave the original relation of landlord 
and tenant untouched, the sub-lessoe being the ionant of the lessee 
and not of the original lessor (i)- 

§ 1S9. Servitudes. 

A servitude is that form of encumbrance which oonsistB in 
a right to the limited use of a piece of land without the 
possession of it; for example, a' right of way over it, a right 
to the passage of light across it to the windows of a house 
on the adjoining land, a right to depasture cattle upon it, or a 
right to derive support from it for the foundations of an 
adjoining building (It). 

(h) Beardman v. Wilson, L. E. A C. P. 67. 

(i) An example of a lease in perpetuity is the omphytouaU of Boroan law. 
In consequence of its perpetuity the Boman lawyers were divided in opihTou 
as to the true position of the tenant or emphyteuta, some regarding him as 
an owner and others as an encumbrancer. The law was finally settled in 
the latter senee. Just. Inst. m. 2A. 3. 

(10 The term servitude {servittis) is derived from Boman law, and has 
scarcely succeeded in obtaining reoognition as a technical term of English 
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It is an essential cliaracteristio of a servitude that it does 
not involve the possession of the land over which it exists. 
This is the difference between a servitude and a lease. A 
lease of land is the rightful possession and use without the 
I ownership of it, while a servitude over land is the rightful use 
without either the ownership or the possession of it. Thei’e are 
two distinct methods in which I may acquire a road across 
another man’s property. I may agree with him for the exclu- 
sive possession of a defined strip of the land; or I may agree 
with him for the use of such a atrip for the sole purpose of 
passage, without any exclusive possession or occupation of it. 
In the first case I acquire a lease; in the second a servitude (Z) 

Servitudes are of two kinds, which may be distinguished as 
private and public. A private servitude is one vested in a 
determinate individual; for example, a right of way, of light, 
or of support, vested in the owner of one piece of land over an 
adjoining piece or a right granted to one person of fishing in 
the water of another, or of mining in another’s land. A public 
servitude is one vested in the public at large or in some class 
of indeterminate individuals; for example, the right of the 
public to a highway over land in private ownership, the right 
of the public to navigate a river of which the bed belongs to 
some private person, the right of the inhabitants of a parish 
to use a certain piece of private ground for the purposes of 
recreation. 

S,ervitudes are further distinguishable in the language of 
English law as being either appurtenant or m gross. A servi- 
tude appurtenant is one which is not merely an encumbrance 
of one piece of land, but is also accessory to another piece. It 
is a right of using one piece for the benefit of another; as in 
the case of a right of way from A.’s house to tho high road 
across B.’s field, or a right of support for a building, or a right 

law It IS bettei, however, than the English easement, inasmuch as ease- 
ments are m the stiict sense only one class of servitudes as above defined 

(i) It IB only over land that servitudes can exist. Land is of euob a natuie 
a^ to admit readily of non-posseseory nses,_wbeieas the uee of a chattel 
usually involves the possession of it for the time bemg, however biiet that 
time may be. The non-possessoiy use of chattele, even when it exists, 
IS not recognised by the law as an encumbrance of the owneiship, so as to 
run with it into the hands of assignees. 
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to the a'ooess of light to a window. The land which is bur- 
dened with such a servitude is called the servient land or 
tenement; that which has the benefit of it is called the 
dominant land or tenement. The servitude runs with each of 
the tenements into the hands of successive owners and 
occupiers. Both the benefit and the burden of it arc con- 
current with the ownership of the lands concerned. A sarvi- 
tude is said to be in gross , on the other hand, when it is not so 
attached and accessory to any dominant tenement for whose 
benefit it exists. An example is a public right of way or of 
navigation or of recreation, or a private right of fishing, 
pasturage, or mining (m). 


§ 160. Securities. 

A security is an encumbrance, the purpose of which is to 
ensure or facilitate the fulfilment or enjoyment of some other 
right (usually though not necessarily a debt) vested in the 
same person (n). Such securities are of two kinds, which may 
be distinguished as mortgages and lions, if we use the latter 
term in its widest permissible sense (o). In considering the 
nature of this distinction we must first notice a plausible but 
erroneous explanation. A njortgage, it is aomotimes said, is 
a security created by the transfer of the debtor’s property to 
the creditor, while a lien is merely an encumbrance of some 


(m) An ewement, in tho striotest ssnse, means a particular Icind of aervi- 
.tude, namely a niivale and appurtenant eervitude which is not a right to 
take aa^ profit from tho eervient land. A right of way or of light or of 
pp^rt IB an oaBoment ; but a right to pasture cattle or to dig for mineralei 
is in English law a dietinct form of Borvilude known as a profit. This 
distinction is unknown in other systeme. and it has no signifloanco in 
jnridioal theory. Its practical importance lies in tho rule that an easement 
must (it seems) be appurtenant, while a profit may be either appurtenant 
or ia gross. 

(n) The term security is also used in a wider sense to include not only 
securities over property, but also the contract of euretyship or guarantee 
— a mode of eneurmg the payment of a debt by the addition of a second 
and accosBOry debtor, from whom payment may be obtained on default of 
the principal debtor, With this form of security we are not here concerned, 
since it pertains not to the law of property, but to that of obligations. 

(o) The woid hen has not succeeded iu attaining any fixed application as 
a technical ternoof English law. Its use is capricious and uncertain, 
wd wo are at liberty, therefore, to appropriate it for the purpose mentioned 
in the text, i.e,, to include all forme of seouiity except mortgages. 
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f-oH cra.ated in favour of the creditor over property which 
remaius voatod in the debtor; a mortgagee is the owner of the 
property, while g, pledgee or other lienee ia merely an enoum- 
broneer of it. This, however, is not a strictly accurate account 
of tho matter, though it is true in the great majority of cases. 

A mortgage may be created by way of encumbrance, no less 
than by way of transfer (p), and a mortgagee does not 
necessarily become the owner of the property mortgaged. A 
lease, for example, is commonly mortgaged, not by the assign- 
ment of it, but by the grant of a sub-lease to the creditor, so 
that the moitgagae becomes not the owner of the lease but 
an encumbrancer of it. Similarly, freehold land may be mort- 
gaged by the grant to the mortgagee of a long term of years. 

Inasmuch, therefore, as a moitgage is not necessarily the 
transfer of the property to the creditor, what is its essential 
chai'acteriatic The question is one of considerable difficulty, 
but the true solution is apparently this A JiBlLis.ai-.iighi 
which is i n its own nature a security for a debt and nothing 
inqre';'lOT exainple, *a right ’’to retain possession of a chattel 
until payment, a right to distrain for rent, or a right to receive 
payment out of a certain fund. A morl gag^j on the contrary, 
is a right which is in its own nature an independent or principal 
right, and not a mere security for another right, but which is 
artificially out down and limited, so that it may serve in the 
particular case as a security and nothing more; for example, 
the fee simple of land, a lease of land for a term of years, or 
the ownership of a chattel The right of the lienee is vested in 
hi m ^hito luiely . and not merely by way of security ; for it is 
itself nothing more than a security. The r^ht of a mortgagee, 
on the contrary, is< vested in him conditionally and by wd-V of 
aeounty only, for it is in itself something more than a mere 
security. A hen can not _yiryive the debt secured; it ceases 
and determines ipso jure on tho extinction of the debt It is 
merely the shadow, so to speak, cast by the debt upon the 
property of the debtor. But th e, right yeiijliad-in a.morj^agee 
has sm.indepQWieat eiaatenoe. It will, or may, remain out- 


(p) Aa we ehttll aee, a mortgage by way of transfor la none the Ipm an 
encmbranca also— aa encumbrance, tbat 3s to say, oX tba benenoiai ownei- 
ship which xemsbins Tested m the mortgagor. 
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standing in the mortgagee even after the extinction of the 
debt, When thus left outstanding, it must be re-transferrcd 
or surrendered to the mortgagor, and the right of the mortgagor 
to this re-assignment or surrender is called his right or equity 
• of redemption. The existence of such an equity of redemption 
is theroforo tho test of a mortgage. In liens there is no such 
right, for there is nothing to redeem. The creditor owns no 
right which he can be bound to give back or surrender to his 
debtor. For Ida right of security has come to its natural 
and noccMsary termination with the termination of the right 
securod (q). 

Mortgages are created either by the transfer of the debtor’s 
right to tlie creditor, or by the encumbrance of it in his favour. 
The first of these niothods is by far the more usual and 
important. Moreover it is peculiar to mortgages, for liens can 
be created only by way of encumbrance. Whenever a debtor 
transfers his right to the creditor by way of security, the result 
is necessarily a mortgage; for there can be no connexion 
between the duration of the debt so secured and the natural 
duration of the right so transferred. The right transferred 
may survive the debt, and the debtor therefore retains the 
right of redemption which is the infallible test of a mortgage. 
When on the other hand a debtor enoumbers his right in favour 
of the creditor, the security so created is either a mortgage 
or a lien according to circumstances. It is a mortgage, if the 
encumbrance so created is independent of the debt secured in 
respect of its natural duration; for example, a term of years 
or a permanent servitude. It is a lien, if the encumbrance is 
in respect of its natural duration dependent on, and coincident 
with the debt secured; for example, a pledge, a vendor’s lien, 
a landlord's right of distress, or an equitable charge on a fund. 


(q) It is not pssontial to a mortgage that the right vested in the mort- 
gagee sho\i}(l ill actual tact kurvive tho right secured by it, so as to remain 
outstanding and redecmablo. It K sufficient that in its nature it should be 
cagablc of doing so, and therefore requires to be artifloially restricted by 
an obligation or condition of re-assignment or enrrendor. This re-assign- 
ment OT kurtender may be effected by act of the law, no loss than by the 
act of the mortgagee. The conveyance of the fee simple of land by way 
<rf saourity is nwessanly a mortgage and not a lien, whether it revests in 
the mortgagor ipto jure on the payment of the debt, or does not revest 
until the mortgagee has executed a deed of reconveyance. 
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Spcnking generally, any nlionable and valuable right what- 
ever may be the subject-matter ol a mortgage. Whatever can 
be transferred can be transferred by way of mortgage ; what- 
ever can be encumbered can be encumbered by way of mort- 
gage. Whether I own land, or chattels, or debts, or shares, 
or patents, or copyrights, or leases, or servitudes, or equitable 
interests in trust funds, or the benefit of a contract, I may so 
deal with them as to constitute a valid mortgage security. 
Even a mortgage itself may be transferred by the mortgagee 
to some creditor of his own by way of mortgage, such a 
mortgage of a mortgage being Imown as a sub-mortgage. 

In a mortgage by way of transfer the debtor, though he 
assigns the property to his creditor, remains none the less the 
beneficial or equitable owner of it liimself. A mortgagor, by 
virtue of his equity of redemption, has more than a mere 
personal right against the mortgagee to the re-eonveyance of 
the property; he is already the beneficial owner of it. This 
double ownership of mortgaged property is merely a special 
form of trust. Tlie mortgagee holds in trust for the mortgagor, 
and has himself no beneficial interest, save so far as is required 
for the purposes of an effective seornity. On the payment or 
extinction of the debt the mortgagee becomes a mere trustee 
and nothing more; the ownership remains vested in him, but 
is now bare of any vestige of beneficial interest. A mortgage, 
therefore has a double aspect and nature. Viewed in respect 
ot the nudum dominium vested in the mortgagee, it is a 
transfer of the property; viewed in respect of the beneficial 
osvuei'ship which remains vested in the mortgagor, it is merely 
an encumbrance of it. 

The prominence of mortgage as the most important form 
of security is a peculiarity of English law. In Eoman law, 
and in the modem Continental systems based upon it, the 
place assumed by mortgages in our system is taken by the lien 
(hy^theaa) in its various forms. The Eoman mortgage 
(fiduoia) fell wholly out of use before the time of Justinian, 
having been displaced by the suporior simplicity and con- 
venience of the hypotheoa; and in this respect modem Con- 
tinental law has followed the Eoman. There can be no doubt 
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that a similar substitution ol the lien for the mortgage would 
immensely simplify and improve the law of England. The 
complexity and difficulty of the English law of security — due 
entirely to the adoption of the system of mortgages — must be 
a source of amazement to a Erench or German lawyer. What- 
ever can be done by way of mortgage in securing a debt can be 
done equally well by way of lien, and the lien avoids all that 
extraordinary disturbance and complication of legal relations 
which is essentially involved in the mortgage. The best type 
of security is that which combines the most efficient protection 
of the creditor with the least interference with the rights of 
the debtor, and in this latter respect the mortgage falls far 
short of the ideal. The true form of security is a lien, leaving 
the full legal and equitable o%vnership in the debtor, but 
vesting in the creditor such rights and powers (as of sale, 
possession, and so forth) as are required, according to the 
nature of the subject-matter, to give the creditor sufficient 
protection, and lapsing ipso jure with the discharge of the debt 
secured (r). 

biena are of vaiious kinds, none of which present any difficulty ox 
require any special consideration. 

1. Possessory liens — consisting in. the right to retain possession of 
chattels or other property of the debtor. A power of sale may or 
may not he combined with this right of possession. Examples are 
pledges of chattels, and the liens of innkeepers, solicitors, and 
vendors ol goods. 

2. Rights of distress or seuvre — consisting in the right to take 
possession of the property of the debtor, with or without a power of 
sale. Examples are the right of distress for rent, and the ri^t of 
the occupier of land to distrain cattle trespassing on it. 

3. Fjtwers of sale. This is a form of security seldom found in 
isolation, for it is usually incidental to the right of possession con- 
ferred by one or other of the two preceding forms of lien. There is 
no reason, however, why it should not in itself form an efiective 
security. 

4. Towers oj forfeiture — consisting in a power vested in the credi- 
tor of destroying in his own interest some adverse right rested in the 


(r) This is one o(_ the reforms effected by the Torrens system of real 
property law in force in the Australasian colonies. The so-called mortgages 
of land under that system are in reality merely liens. 
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debtoi. Examples are a landlord's right of re-entry upon hie tenant, 
and a vendor’s right of forfeiting the deposit paid by the purchaser. 

5. Charges — consisting in the right of a creditor to receive pay- 
ment out of some specific fund or out of the proceeds of the realisation 
of specific property. The fund or property is said to be charged with 
the debt which is thus payable out of it. 

§ 161. Modes of Aoqalsltlon; Possession. 

Having considered the various forms which proprietary 
rights in rem assume, we proceed to examine the modes of 
their acquisition. An attempt to give a complete list of these 
titles would here serve no useful purpose, and we shall confine 
our attention to four of them which are of primary importance. 
These are the following; Possession, Prescription, Agreement, 
and Inheritance. 

The possession of a material object is a title to the owner- 
ship of it. The de faoio relation between person and thing 
brings the da jure relation along with it. He who claims a 
chattel or a piece of land as his, and makes good his claim 
in fact by way of possession, makes it good in law also by way 
of ownership. There is, however, an important distinction to 
be drawn. For the thing so possessed may, or may not, 
already belong to some other person. If, when possession of 
it is taken by the claimant, it is as yet the property of no one 
— res nulUus as the Homans said — ^the possessor acquires a 
title good against all the world. The fish of the sea and the 
fowls of the air belong by an absolute title to him who first 
succeeds in obtaining possession of them. This mode of 
acquisition is known in Homan law as occupatio. 

On the other hand, the thing of which possession is taken 
may already be the property of some one else. In this case- 
the title acquired by possession is good, indeed, against aUi 
third persons, but is of no validity at all against the true 
owner. Possession, even when consciously wrongful, is 
allowed as a title of right against all persons who cannot show 
a better, because a prior, title in themselves. Save with 
respect to the rights of the original proprietor, my rights to the 
watch in my pocket are much the same, whether I bought it 
honestly, or found it, or abstracted it from the pocket of some 

30 


S.J. 
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one else. If it is stolen from me, the law will help me to the 
recovery of it. I can effectually sell it, lend it, give it away, 
or bequeath it, and it will .go on my death intestate to my next 
of kin. Whoever acquires it from me, however, acquires in 
general nothing save my limited and imperfect title to it, and 
holds it, as I do, subject to the superior claims of the original 
owner. 

A thing owned by one man and thus adversely possessed 
by unolhor has in truth two owners. The ownership of the 
•one is ahsolute and perfect, while that of the other is relative 
and imperfect, and is often called, by reason of its origin in 
possession, possessorj ownership. 

If a possessory owner is wrongfully deprived of the thing 
by a person other than the true owner, he can recover it. Por 
the defendant cannot set up as a defence his own possessory 
title, since it is later than, and consequently inferior to, the 
possessory title of the plaintiff. Nor can he set up as a 
defence the title of the true owner — the jua tertii, as it is 
called ; the plaintiff has a better, because an earlier, title than 
the defendant, and it is irrelevant that the title of some other 
person, nob a party to the suit, is better still. The expediency 
of this doctrine of possessory ownership is clear. Were it not 
for such a rule, force and fraud would he left to determine all 
disputes as to possession, between persons of whom neither 
could show an unimpeachable title to the thing as the true 
owner of it (»). 

§ 162. Pcesorlption. 

Prescription (tj may be defined as the effect of lapse of 
time in creating and destroying rights; it is the operation 


(s) Applications of tbe rule of possessory owuersliip may be seen in the 
cases of .Irmory v. Dehmirie, 1 Sir. 604; 1 Smith, L. C. 343; Asher v. 
Whitlock, h. R. I Q. B. 1 ; and Perrp v. Olissold, (1007) A. C. 73. 

(t) The term prescription {praesenptio) has its origin in Roman law. It 
meant originally a particular part of the formula or written pleadings in a 
Uw suit — th.at portion, namely, which was written first (proesoriptuwi) "by 
way of a preliminary objection on the part of the defendant. Praesmptio 
fon, for oxample, meant a preliminary plea to the juriadiclion of the 
court. So praescriptia Itmgi femporis was a plea that the claim of the 
plaintiff was barred by lapse of time. Hence, ny way of abbreviation and 
metonymy (other forms of prescription being forgotten) prescription in the 
modom sense. 
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of time aa a vestitive fact. It is of two iindsj namely (1) 
positive or acquisitive prescription, and (2) negative or extinc- 
tive prescription. The former is the creation of a right, the 
latter is the destruction of one, by the lapse of time. An 
example of the former is the acquisition of a right of way by 
the de facto use of it for twenty years. An instance of the 
latter is the destruction of the right to sue for a debt after six 
years from the time at which it first became payable. 

Lapse of time, therefore, has two opposite effects. In 
positive prescription it is a title of right, but in negative 
Ijrescription it is a divestitive fact. Whether it shall operate 
in the one way or in the other depends on whether it is or is 
not accompanied by posaeasion. Positive prescription is the 
investitive operation of lapse of time with possession, while 
negative prescription is the divestitive operation of lapse of 
time without possession. Long possession creates rights, and 
long want of possession destroys them. If I possess an ease- 
ment for twenty years without owning it, I begin at the end 
of that period to own as well as to possess it. Conversely if 
I own land for twelve years without possessing it, I cease on 
the termination of that period either to o^vn or to possess it. 
In both forma of prescription, fact and right, possession and 
ownership, tend to coincidence. Ex facto oritur jus. If the 
root of fact is destroyed, the light growing out of it withers 
and dies in course of time. If the fact is present, the right 
will in the fulness of time proceed from it. 

In many cases the two forms of prescription coincide. The 
property which one person loses through long dispossession is 
often at the same time acquired by some one else through 
long possession. Yet this is not always so, and it is necessary 
in many instances to know whether legal eficct is given to 
long possession, in which ease the prescription is positive, or 
to long want of possession, in which case the prescription 
is negative. I may, for example, be continuously out of 
possession of my land for twelve yeans, without any other\ 
single person having continuously held possession of it for thatj 
length of time. It may have been in the hands of a series of 
trespassers against me and against each other. In this case. 
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if the legally recognised form of prescription is positive, it is 
inoperative, and I retain my ownership. But if the law 
recognises negative prescription instead of positive (as in this 
case our own system does) my title will be extinguished. Who 
in such circumstances will acquire the right which I thus lose, 
depends not on the law of prefscription, but on the rules 
as to the acquisition of things which have no owner. The 
doctrine that prior possession is a good title against all but 
the true owner, will confer on the first of a series of adverae 
possessors a good title against all the world so soon as the 
title of the tnjc owner has been extinguished by negative 
prescription. 

The rational basis of proscription is to be found in the 
presumption of the coincidence of possession and ownership, 
of fact and of right. Owners are usually possessors, and 
possessors are usually owners. Fact and right are normally 
coincident; therefore the former is evidence of the latter. 
That a thing is possessed de facto is evidence that it is owned 
de jure. That it is not possessed raises a presumption that it 
is not owned either. Want of possession is evidence of want 
of title. The longer the possession or w'ant of possession has 
continued, the greater is its evidential value. That I have 
occupied land for a day raises a very slight presumption that I 
am the owner of it; but if I continue to occupy it for twenty 
years, the presumption becomes indefinitely stronger. If 
I have a claim of debt against a man, unfulfilled and un- 
enforced, the lapse of six months may have but little weight 
as evidence that my claim is unfounded or that it has been 
already satisfied; but the lapse of ten years may amount to 
ample proof of this. 

If, therefore, I am in possession of anything in which I 
claim a right. I have evidence of my right which differs from 
all other evidence, inasmuch as it grows stronger instead of 
weaker with the lapse of years. The tooth of time may eat 
away all other proofs of title. Doouments are lost, memory 
fails, witnesses die. But as these become of no avEiil, an 
efficient substitute is in the same measure provided by the 
probative force of long possession. So also with long want 
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of possession as evidence of want of title; as the years pass, 
the evidence in favour of the title fades, while the presump- 
tion against it grows ever stronger. 

Here, then, we have the chief foundation of the law of 
prescription. Por in this ease, as in so many others, the law 
has deemed it expedient to confer upon a certain species 
of evidence conclusive force. It has established a conclusive 
presumption in favour of the rightfulness of long possession, 
and against the validity of claims which are vitiated by long 
want of possession. Lapse of time is recognised as creative 
and destructive of rights, instead of merely as evidence for 
and against their existence. In substance, though not always 
in form, prescription has been advanced from the law of 
evidence to a place in the substantive law. 

The conclusive presumption on which prescription is thus 
founded falls, like all other conclusive presumptions, more or 
lees wide of the truth. Yet in the long run, if used with due' 
safeguards, it is the instrument of justice. It is not true as a 
matter of fact that a claim unenforced for six years is always 
unfounded, but it may be wise for the law to act as if it were 
true. For the effect of thus exaggerating the evidential value 
of lapse of time is to prevent the parsons concerned from 
permitting such delays as would render their claims in reality 
doubtful. In order to avoid the difficulty end error that 
necessarily result from the lapse of time, the presumption of 
the coincidence of fact and right is tightly accepted as final 
after a certain number of years Whoever wishes to dispute 
this presumption must do so within that period; otherwise 
his right, if he has one, will be forfeited as a penalty for his 
neglect. Vigdantibua non dormientibuB jura aubveniunt. 

Prescription is not limited to rights in ram. It is foumd 
within the sphere of obligations as well as within that of 
property. Positive prescription, however, is possible only in 
the case of rights which admit of possession — that is to say, 
continuing exercise and enjoyment. Most rights of this nature 
are rights in rem. Eights in •personam are commonly extin- 
guished by their exercise, and therefore cannot be possessed 
or acquired by prescription. And even in that minority of 
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cases in which such rights do admit of possession, and in which 
positive prescription is therefore theoretically possible, modern 
law, at least, has seen no occasion for allowing it. This form 
of prescription, therefore, is peculiar to the law of property. 
N egat ive prescription, on the other hand, is common to the 
law of property and to that of obligations. Most obligations 
are destroyed by the lapse of time, for since the ownership of 
them cannot bo accompanied by the possession of them, there 
is nothing to preserve them from the destructive influence of 
delay in their onforeomont («.). 

Nogfi,tiv0 prescription is of two kinds, which may be dis- 
tinguished as perfect and imperfect. The latter is commonly 
called the limitation of actions, tho former being then distin- 
guished as prescription in a narrow and specific sense. Perfect 
prescription is the destruction of the principal right itself, 
while imperfect prescription is merely the destruction of the 
accessory right of action, the principal right remaining in 
existence. In other words, in the one case the right is wholly 
destroyed, but in the other it is merely reduced from a perfect' 
and enforceable right to one which is imperfect and unen- 
forceable. 

An example of perfect prescription is the destruction of 
the ownership of land through dispossession for twelve years. 
The owner of land who has been out of possession for that 
period does not merely lose his right of action for the recovery 
of it, but also loses the right of ownership itself. An example 
of impgjcfect prescription, on the other hand, is the case of the 
owner of a chattel who has been out of possession of it for six 
, years. He loses his right of action for the recovery of it, but 
;he remains the owner of it none the less. His ownership is 
'reduced from a perfect to an imperfect right, but it still 
subsists. Similarly a creditor loses in six years his right of 
action for the debt; but the debt itself is not extinguished, and 
continues to be due and owing. 


(a) U w clear, however, that until a debt or othor obligation ie actually 
due and enforceable, no presumption against its validity can arise through 
Ibe lapse of tune. Therefore prescription runs, not from the day on which) 
the obligation first arises, but from that on which it first becomes enforce- 
able. Agere non ealenti non eurrii proeecriptio. 



§163] 


The Law op PnopEUTY. 


471 


§ 163. Agiieement. 

We have already considered the general theory of agreement 
as a title of right. It will be remembered that we used the 
term to include not merely contracts but all other bilateral acts 
in the law, that is to say, all expressions of the consenting wills 
of two or more persons directed to an alteration of their legal 
relations. Agreement in this wide sense is no less important 
in the law of property than in that of obligations. 

As a title of proprietary rights in rem, agreement is of two 
kinds, namely assignment and grant. By the former, existing 
rights are transferred from one owner to another; by the latter, 
new rights are created by way of encumbriince upon the exist- 
ing rights of the grantor. Tho grant of a lease of land is iho 
creation by agreement, between grantor and grantee, of a 
leasehold vested in the latter and encumbering the freehold 
vested in the former. The assignment of a lease, on the other 
hand, is the transfer by agreement of a subsisting leasehold 
from the assignor to tho assignee. 

Agi'eement is either formal or informal. We have already 
sufficiently considered the significance of this formal element 
in general. There is, however, one formality known to the 
law of property which requires special notice, namely, the 
deUygry of possession. That traditio was an essential element 
in the voluntary transfer of dominium was a fundamental 
principle of Eoman law. Traditionibiis ot uaucapionibus 
dominia renvi, non nudis pactis transferuntur (as). So in 
English law, until the year' 1845, land could in theory be con- 
veyed in no other method than by the delivery of possession. 
No deed of conveyance was in itself of any effect. It is true 
that in practice this rule was for centuries evaded by taking 
advantage of that fictitious delivery of possession which was 
rendered possible by the Statute of Uses. But it is only byi 
virtue of a modern statute (t/), passed in tho year mentioned,' 
that the ownership of land can in legal theory be transferred 
without the possession of it. In the case of chattels the 
common law itself Hucceeded, centuries ago, in cutting down 


(®) C. 3. 3. 20. 


(ff) StAt. 8 & 0 Viot. c. HIC, a. 3. 
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to a very large extent the older principle. Chattels can be 
assigned by deed without delivery, and also by sale without 
delivery. But a gift of chattels requires to this day to be 
completed by the transfer of possession (») 

In this requirement of tmdilio we may see a curious 
remnant of an earlier phase of thought. It is a relic of the 
times whan the law attributed to the fact of possession a 
degree of importance "which at the present day seems altogether 
disproportionate. Ownership seems to have been deemed 
little more than an accessory of possession. An owner who 
had ceased to possess had almost ceased to own, for he was 
deprived of his most important rights. A person who had not 
yet succeeded in obtaining possession was not an owner at all, 
however valid his claim to the possession may have been. 
The transfer of a thing was conceived as consisting essentially 
in the transfer of the possession of it. The transfer of rights, 
apart from the visible transfer of things, had not yet been 
thought of. 

So far as the requirement of tmditio is still justifiably 
retained fay the law, it is to be regarded as a formality acces- 
sory to the agreement, and aer\'ing the same purposes as other 
formalities. It supplies evidence of the agreement, and it 
preserves for the parties a Zoetts poenitentiaa, lest they be 
prematurely bound by unconsidered consent. 

It is a leading principle of law that the title of a grantee or 
assignee cannot be better than that of his grantor or assignor. 
*Vemo plus juris ad alium transferre potest, quam ipse 
haberet (a). No man can transfer or encumber a right which 
h not his. To this rule, however, there is a considerable 
number of important exceptions. The rule is ancient, and 
most of the exceptions arc modern; and we may anticipate 
that the future course of legal development wnll show further 
derogations from the early principle. There are two conflict- 
ing interests in the matter. The older rule is devised for the 
security of o.stnblishod titles. Under its protection he who 
succeeds in obtaining a perfect title may sit down in peace and 
keep his property against all the world. The exceptions, on 


(«) Coehrant v, Moore, 36 Q. B. t). 67, 


(a) D. 60. 17. Si. 
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the contrary, are established in the interests of those who seek 
to acquire property, not of those who seek to Iteep it. The 
easier it is to acquire a title with safety, the more rlifScult it 
is to keep one in safety ; and the law must make a compromise 
between these two adverse interests. The modem tendency is 
more and more to sacrifice the security of tenure given by the 
older rule, to the facilities for safe and speedy acquisition and 
disposition given by the escceptions to it. 

These exceptions are of two kinds: (1) those due to the 
separation of legal from equitable ownership, and (2) those 
due to the separation of ownership from possession. We have 
seen already that when the legal ownership is in one man and 
the equitable in another, the legal owner is a trustee for the 
equitable. Ho holds the property on behalf of that other, 
and not for himself ; and the obligation of this trusteeship is an 
encumbrance upon his title. Yet he may, none the less, give 
an unencumbered title to a third person, provided that that 
person gives value for what he gets, and has at the time no 
knowledge of the existence of the trust. This rule is known 
as the equitable doctrine of purchase for value without notice. 
No man who ignorantly and honestly purchases a defective 
legal title can be afiected by any adverse equitable title vested 
in any one else. To this extent a legal owner can transfer to 
another more than he has himself, notwithstanding the maxim. 
Nemo dat qui non habet. 

The second class of exceptions to the general principle 
includes the cases in which the possession of a thing is in 
one person and the owneiship of it in another. Partly by the 
common law, and partly by various modern statutes, the 
possessor is in certain cases enabled to give a good title to 
one who deals with him in good faith believing him to be| 
the owner. The law allows men in these cases to act on the 
presumption that the possessor of a thing is the owner of it; 
and he who honestly acts on this presumption will acquire 
a valid title in all events. The most notable example is the 
case of negotiable instruments. The possessor of a bank-note 
may have no title to it ; he may have found it or stolen it ; but 
he can give a good title to any one who takes it from him 
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for value and in good faith. Similarly mercantile agents, in 
possession of goods belonging to their principals, can effectively 
transfer the ownership of them (b) whether they are authorised 
thereto or not (c). 


§ 164. Inhedtanoe. 

The fourth and last mode of acquisition that we need con- 
sider is Inheritance. In respect of the death of their owners 
all rights are divisible into two classes, being either inheritable 
or uninhoritablc. A right is inheritable if it survives its 
owner; uninheritablo if it dies with him. This division is 
to a largo extent, though far from completely, coincident with 
that between proprietary and personal rights. The latter are 
in almost all cases so intimately connected with the personality 
of him in whom they are vested, that they are incapable of 
separate and continued existence. They are not merely 
divested by death (as are rights of every sort), but are wholly 
extinguished. In exceptional cases, however, this is not so. 
Some personal rights are inheritable, just as property is, an 
instance being the status of hereditary nobility and the poUtioal 
and other privileges accessory thereto. 

Proprietary rights, on the other hand, are usually inherit- 
able. In respect of them death is a divestitive, but not an 
extinctive fact. The exceptions, however, are numerous. A 
lease may be for the life of the lessee instead of for a fixed 
term of years. Joint ownership is such that the right of him 
who dies first is wholly destroyed, the survivor acquiring an 

(b) The Factors Act, 1889. 

(c) Continental systems carry mneh farther than our own the doctrine 
that the posseesor of a chattel may confer a good title to it. Article 0279 
of the French Civil Code lays down the general principle that Bn fait de 
meiibles la peutession vaut litre. In other words the ownership of a 
chattel involves no droit de suite or jue sequelae, no right of following 
the thing into the hands of third persons who have obtained it in good 
faith. The rule, however, is subject to important exceptions, for it does 
not apply either to chattels stolen or to chattels lost. Speaking generally, 
therefore, it is applicable only where an owner has voluntarily entrusted 
the possession of the thing to some nno else, as a pledgee, borrower, depositee, 
or agent, who has wrongfully disposed of it to some third person. Baudry- 
Xjacantinorie, Be la Prescription, ch. 20. See also, for very similar law, 
the Oerman Civil Code, sects. 932—935, and the Italian Civil Code, sects. 
707—708. 
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exclusive title by the jvs aocTescendi or right of survivorship. 
Eights of action for a tort die with the person wronged, 
except so for as the rule of the common law has been altered 
by statute. In the great majority of cases, however, death 
destroys merely the ownership of a proprietary right, and not 
the right itself. 

The rights which a dead man thus leaves behind him vest 
in his refTreseniative. They pass to some person whom the 
dead man, or the law on his behalf, has appointed to represent 
him in the world of the living This representative hears the 
person of the deceased, and therefore has vested in him all the 
inheritable rights, and has imposed upon him all the inheritable 
liabilities of the deceased. Inheritance is in some sort a legal 
and fictitious continuation of the personality of the dead man, 
for the representative is in some sort identified by the law with 
him whom he represents. The rights which the dead man can 
no longer own or exercise in propria persona, and the obliga- 
tions which he can no longer in propria persona fulfil, he owns, 
exercises, and fulfils in the person of a living substitute. To 
this extent, and in this fashion, it may be said that the legal 
personality of a man survives his natural personality, until, 
his obligations being duly performed, and his property duly 
disposed of, his representation among the living is no longer 
called for (d). 

The representative of a dead man, though the property of 
the deceased is vested in him, is not necessarily the beneficial 
owner of it. He holds it on behalf of two classes of persona, 
among whom he himself may or may not be numbered. 
These are the creditors and the beneficiaries of the estate. 
Just as many of a man’s rights survive him, so also do many 
of his liabilities; and Iheae inheritable obligations pass to 
his representative, and must be satisfied by him. Being, 
however, merely the representative of another, he is not liable 
in propria persona, and his responsibility is limited by the 
amount of the property which he has acquired from the 
deceased. He possesses a double personality or capacity, and 


(d) Hareditas . . . pexsonam . . . defuocti suatinet. B. 41. 1. 34. See 
Holmes, Common Law, pp. 341 — 363. Maine, Ancient Law, pp. 181 — ^182. 
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that -which is due from him in right of his executorship cannot 
be recovered from him in his own right. 

The beneficiaries, who are entitled to the residue after 
satisfaction of the creditors, are of two classes: (1) those 
nominated by the last will of the deceased, and (2) those 
appointed by the law in default of any such nomination. 1310 
succession of the former is testamentary (ex teaiamento) ; that 
of the latter is intestate (ab inteeiato). As to the latter there 
is nothing that need here be said, save that the law is 
chiefly guided by the presumed desires of the dead man, and 
confers the estate upon his relatives in order of proximity. In 
default of any known relatives the property of an intestate is 
claimed by the state itself, and goes as bona vacantia to the 
Grown. 

Testamentary succession, on the other hand, demands 
further consideration. Although a dead man has no rights, a 
man while yet alive has the right to determine the disposition 
after he is dead of the property which he leaves behind him. 
His last will, duly declared in the docriment which we signifi- 
cantly call by that name, is held inviolable by the law 
For half a century and more, the rights and responsibilities 
of living men may thus be determined by an instrument which 
was of no effect until the author of it was in his grave and had 
no longer any concern with the world or its affairs. This power 
of the dead hand (mortva rnamis) is so familiar a feature in the 
law, that we accept it as a matter of course, and have some 
difficulty in realising what a singular phenomenon it m 
reality is. 

It is clear that some hmitation must be imposed by the 
law upon this power of the dead over the living, and these 
restrictions are of three chief kinds ; 

(1) Limitations of time. It is only during a limited period 
after his death, that the directions of a testator as to the 
disposition of his property are held valid. He must so order 
the destination of his estate that within this period the whole 
of it shall become vested absolutely iu some one or more 
persons, free from all testamentary conditions and restrictions. 
Any attempt to retain the property in manu mortva beyond 
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that limit makes the testamentary disposition o£ it void. In 
English law the period is determined by a set of elaborate 
rules which we need not here consider. 

(2) Limitations of amount. A second limitation of testa- 
mentary power, imposed by most legal systems, though not by 
our own, is that a testator can deal with a certain proportion 
of his estate only, the residue being allotted by the lew to 
those to whom he owes a duty of support, namely, his wife 
and children. 

(3) Limitations of purpose. The power of testamentary 
disposition is given to a man that he may use it for the 
benefit of other men who survive him; and to this end only 
can it bo validly exercised. The dead hand will not be sufiered 
to withdraw property from the uses of the living. No man 
can validly direct that his lands shall lie waste, or that his 
money shall be buried with him or thrown into the sea (a). 


SUMMARY. 

Divisions of the substantive civil law ; 

1. Law of Property — ^Proprietary rights in rem. 

2. Law of Obligations — Proprietary rights in personam. 

3. Law of Status — Personal rights. 

Meanings of the term property ’ 

1. All legal rights. 

2. All proprietary rights. 

3. All proprietary rights in rem. 

4. Sights of ownership in material things. 

Divisions of the law of property : 

1. Ownership of material things — Corporeal property. 

2. Sights in re propria in immaterial things: e.g., patents 

and trade-marks. 

3. Sights in re aJAsna over material or immaterial things; 

e.g., leases, trusts, and securities. 

The ownersliip of material things. 

Its essential qualities : 

1. Generality. 

2. Permanence. 

3. Inheritance. 

Ownership of land in English law. 


(«) Broum v. Burdett, 21 Oh. D. 667. 
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Movable and immovable properly. Land and chattels. 

Movable and immovable rights. 

The local situation of rights. 

Real and personal property. 

Meanings of the teim chattel. 

Rights in re propria in immaterial things : 

1. Patents. 

2. Literary copyright. 

3. Artistic copyright. 

4. Musical and dramatic copyright. 

5. Good-will, trade-marks, and trade-names. 

Encumbrances over property : 

1. Leases. 

Their nature. 

Their subject-matter. 

Their duration. 

2. Servitudes. 

Their nature. 

Their kinds; 

1. Public and private. 

2. Appurtenant and in gross. 

3. Securities. 

Their nature. 

Mortgages and Liens. 

The essential nature of a mortgage. 

Equities of redemption. 

MortBaees 1 assignment. 

® ® I By way of encumbrance. 

The double ownership of mortgaged property. 

The reduction of mortgages to liens. 

The kinds of liens. 

Modes of acquiring properly ; 

I. Possession. 

1. Absolute title to res nullius. Absolute ownership. 

2, Relative title to res aliena. Possessory ownership. 
II. Prescription. 

1. Positive or acquisitive. 

2. Negative or extinctive. 

Rational basis of prescription. 

Presumption of coincidence of possession and owner- 
ship. 

Classes of rights subject to prescription. 

Prescription I . 

1 Imperfect— the limitation of actions. 
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III. Agreement. 

1 1. Assignment. 

[ 2. Grant. 

fl. Formal. 

1 2. Informal. 

The elScacj of agreement. 

Nemo dat qni non habet. 

Exceptions : 

1. Separation of legal and equitable owner- 

ship. 

2. Separation of ownership and possession, 

IV. Inheritance, 


_. , , (Inheritable, 

^ Uninheritable. 

The representatives of dead men. 
The creditors of dead men. 

The beneficiaries of dead men. 

1. Ah inteataio. 

2. Hx teatwmento. 

The limits of testamentary power. 
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CHAPTER XXI. 

THE LAW OF OBLIGATIONS. 

§ 165. The Ratuve of Obligations. 

Obligation in its popular sense is merely a synonym for 
duty. Its legal sense, derived from Roman law, differs from 
this in several respects. In the first place, obligations are 
merely one class of duties, namely, those which are the corre- 
latives of rights in peraonam. An obligation is the vinouhim 
juris, or bond of legal necessity, which binds together two or 
more determinate individuals (a). It includes, for example, 
the duty to pay a debt, to perform a contract, or to pay 
damages for a tort, but not the duty to refrain from intorferenoe 
with the person, property, or reputation of others. Secondly, 
the term obligation is in law the name, not merely of the duty, 
but also of the correlative right. It denotes the legal relation 
or Dinaulum juris in its entirety, including the right of the one 
party, no less than the liability of the other. Looked at from 
the point of view of the person entitled, an obligation is a 
right; looked at from the point of view of the person bound, 
it is a duty. We may say either that the creditor acquires, 
owns, or transfers an obligation, or that the debtor has incurred 
or been released from one. Thirdly and lastly, all obligations 
pertain to the sphere of projmeiary rights. They form part 
of the estate of him who is entitled to them. Eights which 
relate to a person's status, such as those created by marriage, 
are not obligations, even though they are rights in personam. 
An obligation, therefore, may be defined as .a proprietary- right 
in personam or a duty which corresponds to such a right. 

The person entitled to the benefit of an ohligatio was in 
Roman law termed creditor, while he who was bound by it was 


(a) Obligatio est intiB vinculum, quo necessitate adstiingimui alicuius 
Bolrendae lei, secundum nostrso ciTitauB jnra. Inst. 8. 18, pi. 
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called debitor. We may ventm'e to use the corresponding 
English terms creditor and debtor in an equally wide sense. 
We shall speak of every obligation, of whatever nature, as 
■vested in or belonging to a creditor, and availing against a 
debtor. There is, of course, a narrower sense, in which these 
terms are applicable only to those obligations which constitute 
debts; that is to say, obligations to pay a definite or liquidated 
sum of money. 

A technical synonym for obligation is chose in action or 
thing in action. A chose in action means, in our modem use 
of it, a proprietary right in personam; for example, a debt, a 
share in a ]oinL-stock company, money in the public funds, or 
a claim for damages for a tort. A non-proprietary right in 
personam, such as that which wises from a contract to marry, 
or from the contract of marriage, is no more a chose in action 
in English law than it is an obligatio in Eoman law. 

Chases in action are opposed to dioses in possession, though the 
latter term has all but fallen out of use. The true nature of the 
distinction thus expressed has been the subject of much discussion. 
At the present day, if any logical validity at all is to be ascribed to 
it, it must be identified ■with that bet-ween real and personal rights, 
that IS to say, with the Roman distinction between dominium and 
obligatio. A chose in action is a proprietary right in personam. All 
other proprietary rights (including such objects oi rights as are 
identified with the i-ights themselves) are choses in possession. If we 
regard the matter historically, however, it becomes clear that this is 
not the original meaning of the distinction In its origin a chose m 
possession was any thing or right which was accompanied by posses- 
sion; while a chose in action was any thing or right of which the 
claimant had no possession, but which he must obtain, if need be, 
by way of an action at law. Honey in a man’s purse was a thing in 
possession; money due to him by a debtor was a thing in action. 
This distinction was largely, though not wholly, coincident with that 
between real and personal rights, for real rights are commonly 
possessed as well as o-wned, while personal rights are commonly 
owned but not possessed. This coincidence, however, was not com- 
plete. A chattel, for example, stolen from its owner was reduced, 
so far as he was concerned, to a thing in action ; but his right of 
ownership was not thereby reduced to a mere obligatio (h). 


(h) Jacob's Xjsw Cictionaiy, cited by Kr. Sweet m Ij. Q. B., X. at 
p, 30S n. 

S.J. 


81 
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The extraordinary importance attributed to the fact of possession 
■was a characteristic feature of our early law. As this importance 
diminished, the original significance of the distinction between things 
in possession and things in action was lost sight of, and these terms 
gradually acquired a new meaning. Originally shares and annuities 
would probably have been classed as things in possession, but they 
are now things in action. Conversely lands and chattels are now 
things in possession, whether the owner retains possession of them 
or not. Obligations were always the most important species of things 
in action, and they are now 'the only species. Neither the old law 
nor the new gives any countenance to the suggestion made by some 
that immaterial property, such as patents, copyrights, and trade- 
marks, should be classed as choses in action (c). 

§ 166. Solidary Obligations. 

The normal type of obligation is that in which there is one 
creditor and one doblor. If often happens, however, that 
there are two or more creditors entitled to the same obliga- 
tion, or tw'o or more debtors under the same liability. The 
case of two or more creditors gives rise to little difficulty, and 
requires no special consideration. It is, in most respects, 
merely a particular instance of co-ownership, the co-o-wners 
holding either jointly or in common, according to circum- 
stances. Tlie case of two or more debtors, however, is of some 
theoretical interest, and calls for special notice. 

Examples of it are debts owing by a firm of partners, debts 
owing by a principal debtor and guaranteed by one or more 
sureties, and the liability of two or more persons who together 
commit a tort. In all such cases each debtor is liable for the 
whole amount due. The creditor is not obliged to divide his ^ 
claim into as many different parts as there are debtors. He 
may exact the whole sum from one, and leave that one to 
recover from his co-debtors, if possible and permissible, a just 
proportion of the amount so paid. A debt of £100 owing by 
two partners, A. and B., is not equivalent to one debt of £60 
owing by A. and another of the same amount owing by B. It 


fc) Aa to the nature of ohoeeg in action, see Blaokrtone, ll, 396 ; Colonial 
Bank v. WhirtMy, M Cli. D. 261 and 11 A. 0. m-, and a eerios of articles 
to different writers in the L. Q, E. ; IX. 811, by Sir inward Elphinstone ; 
X. 148, by T. C. Williams; X. 308, by C. Sweet; XI. 64, by 8, Brodhurst; 
XL 923. by T, C. WUlisms ; XI. 238, by 0. Sweet. 
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is a single debt o£ £100 owing by each of them, in such fashion 
that each of them may be compelled to pay the whole of it, 
but that when it is once paid by either of them, both are 
discharged from it (d). 

Obligations of this description may be called solidary, since 
in the language of Homan law, each of the debtors is bound 
in solidiim instead of pro pa/rte; that is to say, for the whole, 
and not for a proportionate part. A solidary obligation, 
therefore, may be defined as one in which two or more debtors 
owe the same thing to the some creditor. In English law they 
are of three distinct hinds, being either (1) several, (2) joint, 
or (3) joint and several. 

1- Solidary obligations are several when, although tho thing 
owed is tho same in each case, there are as many distinct 
obligations and causes of action as there arc debtors. Each 
debtor is bound to the creditor by a distinct and independent 
vinculum juris, the only connection between them being that 
in each case the subject-matter of the obligation is the same, 
BO that performance by one of the debtors necessarily dis- 
charges all the others also. 

2. Solidary obligations are joint, on the other hand, when, 
though thei'e are two or more debtors, there is only one debt 
or other cause of action, as well as only one thing owed. The 
vinculum juris is single, though it binds several debtors to the 
same creditor. The chief effect of this unity of the obligation 
is that aU the debtors are discharged by anything which dis- 
charges any one of them. When the vinculum juris has once 
been severed as to any of them, it is severed as to all. Where, 
on the contrary, solidary obligations are several and not joint, 
performance by one debtor will release the others, but in all 
other respects the diSerent vincula juris are independent of* 
each other. 

3. The third species of solidary obligations consists of those 
which are both joint and several. As their name implies, they 
stand half-way between the two extreme types which we have 

(<t) As we shall see, the creditor ie not always entitled to sue one alone 
of the dehtoTB; but when he has obtained judgment against all, he can 
always, by way of execution, obtain payment of the whole from any one. 
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already considered. They ore the product of a compromise 
between two competing principles. For some purposes the law 
treats them as joint, and for other purposes as several. For 
some purposes there is in the eye of the law only one single 
obligation and cause of action, w'hile for other purposes the 
law consents to recognise as many distinct obligations and 
causes of action as there are debtors. 

On what principle, then, does the law determine the class 
to which any aolidaiy obligation belongs? Speaking generally, 
wo may siiy that such obligations are several when, although 
they have the same subject-matter, they have different 
sources ; they are several in their nature, if they are distinct in 
their origin. They are joint, on the other hand, when they 
have not merely the same subject-matter, but the same source. 
Joint and several obligations, in the third place, are those 
joint obligations which the law, for special reasons, ohooses to 
treat in special respects as if they were several. Like those 
which are purely and simply joint, they have the same source 
as well as the same subject-matter; but the law does not 
regard them consistently as comprising a single vinmlum juris. 

The following are examples of solidary obligations which are 
sexeial in their nature: — 

(1) The liability of a principal debtor and that of his surety, pro- 
vided that the contract oi suretyship is subsequent to, or otherwise 
independent of the creation of the debt so guaranteed. But if the 
two debts have the same origin, as where the principal debtor and 
the surety sign a joint bond, the case is one of joint obligation. 

(2) The liability of two or more co-sureties who guarantee the 
same debt independently of each other (e). They may make them- 
selves joint, or joint and several debtors, on the other hand, by 
joining in a single contract of guarantee. 

(3) Separate judgments obtained in distinct actions against two or 
more persons liable for the same debt. Two persons, for example, 
jointly and severally liable on the same contract may be separately 
sued, and judgment may be obtained against each of them. In such 
a case they are no longer jointly liable at aU ; each is now severally 
liable for the amount of his own judgment ; but these two obligations 
are solidary, inasmuch as the satisfaction of one will discharge the 
other. 


(ej Ward v. The National Bank, 8 A. 0. 766. 
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(4) The liability of independent wrongdoers whose acts cause the 
same damage. This is a somewhat rare case, but is perfectly possible. 
Two persons are not joint wrongdoers, simply because they both act 
wrongfully and their acts unite to cause a single mischievous result. 
'They must have committed a joint not; that is to say, they must have 
acted together with some common purpose. If not, they may be liable 
in solidum and severally for the common harm to which their separate 
acts contribute ; but they are not liable as joint wrongdoers. In 
Thompson v. The London County Council (/) the plaintiff’s house was 
injured by the subsidence of its foundations, this subsidence resulting 
from excavations negligently made by A., taken in conjunction with 
the negligence of B., a water company, in leaving a water-main in- 
sufficiently stopped. It was held that A. and B,, inasmuch as their 
acts were quite independent of each other, were not joint wrongdoers, 
and could not be joined in the same action. It was said by Lord 
Justice Collins (gr) : " The damage is one, but the causes of action 
which have led to that damage are two, committed by two distinct 
personalities.” The liability of the parties was solidary, but not 
joint (h). So also successive acts of wrongful conversion may be 
committed by two or more persons in respect of the same chattel. 
Bach is liable in the action of trover to the owner of the chattel for 
its full value. But they are liable severally, and not jointly. The 
owner may sue each of them in different actions ; though payment of 
the value by any one of them will discharge the others (i). 

Examples of joint obligations are the debts of partners, and all 
other solidary obligations ex contractu which have not been expressly 
made joint and several by the agreement of the parties. 

Examples of joint aiid several obligations are the liabilities of 
those who jointly commit a tort or breach of trust, and also all 
contractual obligations which are expressly made joint and several 
by the agreement of the parties. 

§ 167. The Soutoes of Obligations. 

Classed in respect of their sources or modes of origin, the 
obligations recognised by English law are divisible into the 
following four classes; 

(1) Contractual — Ohligationes ex contractu. 

(2) Delictal — Ohligationea ex delicto. 

(8) Quasi-contraotual — Ohligationes quasi ex contractu. 

(4) Innominate. 

(/) (1899) 1 Q. B. 840. (g) At p. 846. 

[h) Eor another illustiation, boo Sadler v. Great Western By. Coy., (1896) 
A. C. 460. 

(0 Morris v, Robinson, 3 B. & C. 196 ; 27 R. B. 322, 
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§ 168. Obligations arising from Contracts. 

The first and most important class of obligations consists 
of those which are created by contract. We have in a former 
chapter sufficiently considered the nature of a contraejt (It), 
and we there saw that it is that kind of agreement which 
creates rights in personam between the parties to it. Now of 
rights in personam obligations are the most numerous and 
important kind, and of those which are not obligations com- 
paratively few have their source in the agreement of the 
parties. The law of contract, therefore, is almost wholly 
comprised within the law of obligations, and for the practical 
purposes of legal classification it may be placed there with 
sufficient accuracy. The coincidence, indeed, is not logically 
complete : a promise of marriage, for example, being a contract 
which falls within the law of status, and not within that of 
obligations. Neglecting, however, this small class of personal 
contracts, the general theory of contract is simply a combina- 
tion of the general theory of agreement with that of obligation, 
and does not call for any further examination in this place (1). 

§ 169. Obligations arising from Torts. 

The second class of obligations consists of those which may 
be termed deliotal, or in the language of Roman law obliga- 
liones ex delicto. By an obligation of this kind is meant 
the duty of making pecuniary satisfaction for that species of 
wrong which is known in English law as a tort. Etymo- 
logicallj’ this term is merely the Erench equivalent of the 
English wrong — ^tort {tortum), being that which is twisted, 
crooked, or wrong; just as right (reotum) is that which is 
straight. As a technical term of English law, however, tort 
has become specialised in meaning, and now includes merely 
one particular class of civil wrongs. 

A tort may he defined as a civil wrong, for which the 
remedy is aa action for damages, and which is not solely 


(k) Supra, § 123. 

fi) It is advisable to point out ibat the obligation to pay damages for a 
breach of contract is itself to be classed as contractual, no less than the 
ongiDal obligation to perform the contract. 
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the breach of a contract or the breach of a trust or other 
merely equitable obligation. This definition contains four 
essential elements, there being four kinds of wrongs excluded 
by it from the sphere of tort. 

1. A tort is a civil wrong; crimes are wrongs, but are not 
in themsolves torts, though there is nothing to prevent the 
same act from belonging to both these classes at once. 

2. Even a civil wrong is not a tort, unless the appropriate 
remedy for it is an action for damages There are several 
other forms of civil remedy besides this; for example, in- 
junctions, specific restitution of property, and the payment 
of liquidated sums of money by way of penalty or otherwise. 
Any civil injury which gives rise exclusively to one of these 
other forms of remedy stands outside the class of torts. The 
obstruction of a public highway, for example, is to be classed 
as a civil injury, inasmuch as it may give rise to civil proceed- 
ings instituted by the Attorney-General for an injunction; 
but although a civil injury, it is not a tort, save in those 
exceptional instances in which, by reason of special damage 
sizffered by an individual, it gives rise to an action for 
damages at his suit. 

3. No civil wrong is a tort, if it is exclusively the breach 
of a contract. The law of contracts stands by itself, as a 
separate department of our legal system, over against the law 
of torts ; and to a large extent liability for breaches of contract 
and liability for torts are governed by different principles. 
It may well happen, however, that the same act is both a tort 
and a breach of contract, and this is so in at least two classes 
of cases. 

(a) The first and simplest of these is that in which a man 
undertakes by contract the performance of a duty which lies 
on him already, independently of any contract. Thus he 
who refuses to return a borrowed chattel commits both a 
breach of contract and also the tort known as conversion: a 
breach of contract, because he promised expressly or impliedly 
to return the chattel; but nob merehj a breach of contract, and 
therefore also a tort, because he would have been equally liable 
for detaining another man’s property, even if he had made no 
such contract at all. 
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(b) The second class of cases is one which involves con- 
siderable difficulty, and the law on this point cannot yet bo 
said to have been thoroughly developed. In certain instances 
the broach of a contract made with one person creates liability 
towards another person, who is no party to the contract. It 
is a fundamental principle, indeed, that no person can sue 
on an obligatio ex contractu, except a party to the contract; 
nevertheless it sometimes happens that one person can sue esc 
delicto for the breach of a contract which was not made with 
him, but tram the breach of which he has suffered unlawful 
•damage. That is to say, a man may take upon himself, by 
n contract with A., a duty which does not already or otherwise 
lest upon him, but which, when it has once been undertaken, 
he cannot break without doing such damage to B., a third 
person, as the law deems actionable. Thus, if X. lends his 
horse to Y., who delivers it to Z., a livery-stable keeper, to be 
looked after and fed, and the horse is injured or killed by in- 
sufficient feeding, presumably Z. is liable for this, not only in 
contract to Y., but also in tort to X., the owner of the horse. 
It is fame that, apart from his contract with Y., Z. was under 
no obligation to feed the animal; apart from the contract, this 
was a mere omission to do an act which he was not bound to 
do. Yet having taken this duty upon himself, he has thereby 
put himself in such a situation that he cannot break the duty 
without inflicting on the owner of the horse damage of a kind 
which the law deems wrongful. The omission to feed the 
horse, therefore, although a breach of contract, is not exclu- 
sively such, and is therefore a tort, inasmuch as it can be sued 
on by a person who is no party to the contract. How far 
damage thus caused to one man by the breach of a duty under- 
taken by contract with another is actionable as a tort at the 
suit of the former, is a question to be determined by the 
detailed rules of the concrete legal system, and need not be 
here considered (wi). 

(m) A similar relation exists between breaches of contract and crimes. 
Bleach of contract is not in itself a ciime, any more than it is in itself a 
tortj yet by undertaking a contractual duty, a man may often put himself 
in euch a position, that he cannot break the duty without causing such 
damage to third persons, as will create criminal liability I’d! example, 
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Before the abolition of forms of action the relation between contract 
and tort was complicated and obscured by the existence of a class of 
fictitious torts — ^wrongs which were in reality pure breaches of con- 
tract and nothing more, and which nevertheless were remediable by 
delictsl forms of action. Forms of action were classed as either con- 
tractual or delictal, but contractual actions were illogioally allowed 
ill cases in which there was no true contract, but only a quasi- 
contract ; and delictal actions in cases in which there was no true tort, 
but a mere breach of contract. There seems to be no longer any 
occasion for recognising the existence of such quasi-torts, for they 
were merely a product of historical accident, which may and should 
be now eliminated from the law. They are a relic of the days when 
contractual remedies were so imperfectly develoiied that they had to 
be supplemented by the use of delictal remedies in coses of breach of 
contract. The contractual action of ammpsit is, in its origin, 
merely a variant of the delictal action of ease. It is not surprising, 
therefore, that until the abolition of all forms of action, our law 
failed to draw with accuracy the line between torts and breaches of 
contract (n). 

4. The fourth and last class of wrongs which are not torts 
consists of breaches of trusts or other equitable obligations. 
The original reason for their exclusion and separate classifi- 
oation is the historical fact that the law of trusts and equitable 
obligations originated and developed in the Court of Chancery, 
and was wholly unknown to those courts of common law in 
which the law of torts grew up. But even now, although 
the distinction between law and equity is abolished, it is still 
necessary to treat breaches of trust as a form of wrong distinct 
from torts, and to deal with them along with the law of trusts 
itself, just as breaches of contract are dealt with along with 
the law of contract. Torts, contracts, and trusts developed 
separately, the principles of liability in each case are largely 
different, and they must he retained as distinct departments 
of the law. 

By some writers a tort has been defined as the violation of a right 
in rerti, giving rise to an obligation to pay damages. There is a 
tempting simplicity and neatness in this application of the distinction 
between rights in rem and in personam, but it may be gravely doubted 


a signalman’s breach of his contraotual duty to attend to the bignals may 
amount to the crime of manslaughter if a fatal accident results from it. 

(n) Salmond’s Law of Torts, § 1. 



490 


The Law op Obligations. 


[§169 


'V7lietheL‘ it does in truth conform to the actual contents of the English 
law'of torts. Most torts undoubtedly are violations of rights m rem. 
because most rights in 'personam are created by contract. But there 
are rights in personam which are not contractual, and the violation 
of which, if it gives rise to an action for damages, must be classed as 
a tort. The refusal of an iunkeeper to receive a guest is a tort, yet 
it is merely the breach of a non-contractual right in personam. So 
with any actionable refusal or neglect on the part of a public official 
to perform his statutory duties on behalf of the plaintiff. 

§ 170. Obligations arising from Quasl-Oontraots. 

Both in Eoman and in English law there are certain obliga- 
tions which are not in truth contractual, but which the law 
treats as if they were. They are contractual in law, but not 
in foot, being the subject-matter of a fictitious extension aS 
the sphere of contract to cover obligations which do not in 
reality fall wdthin it. The Eomans called them obligationea 
quasi ex eotUraoUt. English lawyers call them quasi-contracts 
or implied contracts, or often enough contract simply and 
without qualification. We are told, for example, that a 
judgment is a contract, and that a judgment debt is a con- 
tractual obligation (o). “Implied [contracts],” says Black- 
stone (p), “ are such as reason and justice dictate, and which, 
therefore, the law- presumes that every man undertakes to 
perform." “ Thus.it is that every person is bound, and bath 
virtuaUy agreed, to pay such particular sums of money as are 
charged on him by the sentence, or assessed by the interpreta- 
tion, of the law ” (g). So the same author speaks, much 
too widely iadeed, of the " general implication and intendment 
of the courts of judicature that every man hath engaged to 
perform what his duty or justice requires ” (?•). 

Erom a quasi-contract, or contract implied in laiv, we must 
carefully distinguish a contract implied in fact. The latter 
is a true contract, though its existence is only inferred from 
the conduct of the parties, instead of being expressed. Thus 
when I enter an omnibus, I impliedly, yet actually, agree to 


(o) Grant v. Easton, 18 Q. B. D. 802. 

(p) Commeutaneg, n. 443. 

(g) Ibid. HI. 169. 

(r) Ibid. in. 162. 



iiro] 


The Law oe Obligations. 


491 


pay the usual fare. A contraci implied in law, on the con- 
trary, is merely hctitious, for the parties to it have not agreed 
at all, either expressly or tacitly. 

In what cases, then, does the law recognise this fiction of 
quasi-contract? What classes of obligations are regarded as 
contractual in law, though they are not so in fact? To this 
question it is not possible to give any complete answer here. 
We can, however, single out two classes of cases which 
include most, though not all, of the quasi-contraotual obliga- 
tions Imown to English law. 

1. In the first place, we may say in general that in the 
tjjeory of the common law all debts are deemed to he con- 
tractual in origin. A debt is an obligation to pay a liquidated 
sum of money, as opposed to an obligation to pay an 
unliquidated amount, and as opposed also to all non-pecuniary 
obligations. Most debts are obUgationes ex contractu in truth 
and in fact, but there are many which have a different source. 

I A judgment creates a debt which is non-contraotual ; so, also, 
does the receipt of money paid by mistake or obtained by 
fraud. Nevertheless, in, the eye of the common law they all fall 
within the sphere of contract; for the law conclusively pre- 
sumes that every person who owes a debt has promised to 
pay it. “Whatever, therefore,” says Blackstone (s), "the 
laws order any one to pay, that becomes instantly a debt 
which he hath beforehand contracted to discharge." 

Hence it is, that a judgment debtor is in legal theory liable ea; 
contractu to satisfy the judgment. “ The liability of the defendant," 
says Lord Esher (f), " arises upon the implied contract to pay the 
amount of the judgment." Similarly aU pecuniary obUgationa of 
restitution are in theory contractual, as in the case of money paid by 
mistake, or obtained by fraud or duress. "If the defendant," says 
Lord Mansfield (u), “ bo under an obligation, from the ties of natural 


(«) Gommentaries, m. 160. “A cause of aotiim of contract arises not 
merely where one party has broken a legally binding agreement with the 
other, but where two parties stand in such a mutual rmation that a sum 
of money is legally due from the one to the other, in which case the law 
is said to imply a contract to pay the money." Clerk and Lindscll, Law of 
Torts, p. 1. 

(t) Grant V. Easton, 13 Q. B. T). at p. 303. 

(u) Motes V. Maoferlan, 3 Burt. 1006 at p. 1000. 
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justice, to refund, the law implies a debt, and gives this action 
founded on the equity of the plaintiff’s case, as it were upon a 
contract (quasi ex contractu, as the Boman law expresses it)." So 
also with pecuniary obligations of indemnity ; when, for example, 
the goods of a stranger are distrained and sold by a landlord for 
rent due by his tenant, the law implies a promise by the tenant to 
repay their value to the owner thus deprived of them (x). A similar 
fictitious promise is the ground on which the law bases obligations of 
contribution. IE, for example, two persons acting independently of 
each other guarantee the same debt, and one of them is subsequently 
compelled to pay the whole, he can recover half of the amount from 
the other, as due to him under a contract implied in law, although 
there is clearly none in fact. 

2. The second class of quasi-contracts includes all those 
oases in which a person injured by a tort is allowed by the law 
to waive the tort and sue in contract instead. That is to say, 
there are certain obligations which are in truth delictal, and 
not contractual, but which may, at the option of the plaintiff, 
he treated as contractual if be so pleases. Thus if one wrong- 
fully tabes away my goods and sells them, he is guilty of the 
tort known as trespass, and his obligation, to pay damages 
for the loss suffered by me is in reality delictal. Nevertheless, 
I may, if I think it to my interest, waive the tort, and sue 
him on a fictitious contract, demanding from him the payment 
of the money so received by him as having rightly sold the 
goods as my agent, and therefore as being indebted to me in 
respect of the price received by him; and he will not be 
permitted to plead his own wrongdoing in bar of any such 
claim (y). So if a man obtains money from me by fraudulent 
misrepresentaiaon, I may sue him either in tort for damages 
for the deceit, or on a fictitious contract for the return of the 
money. 

The reaso ns which have induced the law to recognise the fiction of 
quaai-oontractual obligation are various. The chief of them, how- 
ever, are the three following ; — 

(1) The traditional classification of the various forms of personal 


(a) EeM v. Partridge, 8 T. B. 808 ; 4 E. E. 656. 

(g) Smith V. Baker, L. E. 8 0. E. 360. See farther as to the waiver 
of torts, Lightly v. Clouston, 9 E. E. 718; 1 Taunt. 112; Phillips v. 
Hoiufray, 04 Ob. D. at p, 461; Salmond, Law of Torts, § 48. 
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actions, as being based either on conteact or on tort. This classifica- 
tion could be rendered exhaustive and sufficient only by forcing all 
liquidated pecuniary obligations into the contractual class, regardless 
of their true nature and origin. The theory that all common law 
actions are either contractual or delictal is received by the legislature 
even at the present day (s), and its necessary corollary is the doctrine 
of quasi-contract. 

(2) The desire to supply a theoretical basis for new foms oE 
obligation established by judicial decision. Here as elsewhere, legal 
fictions are of use in assisting the development of the law. It is 
easier for the courts to say that a man is bound to pay because he 
must be taken to have so promised, than to lay down for the first time 
the principle that he is bound to pay whether he has promised or not. 

(3) The desire of plaintiffs to obtain the benefit of the superior 
efficiency of contractual remedies. In more than one respect, it was 
better in the. old days of formalism to sue on contract than on any 
other ground. The contractual remedy of assumpsit was better than 
the action of debt, for it did not allow to the defendant the resource 
of wager of law. It was better than trespass and other delictal 
remedies, for it did not die with the person of the wrongdoer, but was 
available against his executors. Therefore plaintiSs were allowed to 
allege fictitious contracts, and to sue on them in assumpsit, whereas 
in truth their appropriate remedy was debt or some action ex delicto. 

It seems dear that a rational system of law is free to get rid of 
the conception of quasi-contractnal obligation altogether. Ho useful 
purpose is served by it at the present day. It still remains, however, 
part of the law of England, and requires recognition accordingly. 

§ 171. Innominate Obligations. 

The foregoing classification of obligations as either con- 
tractual, delictal, or quasi-contractnal, is not exhaustive, for 
it is based on no logical scheme of division, but proceeds by 
simple enumeration only. Consequently, it is necessary to 
recognise a final and residuary class which we may term 
innominate, as having no comprehensive and distinctive 
title (a). Included in this class are the obligations of trustees 
towards their beneficiaries, a species, indeed, which would 
be sufficiently important and distinct to be classed separately 
as co-ordinate ■with the others which have boon named, were 


(«) County Courts Act, 1888, s. 110. This classification of actions is dis- 
cussed by Maitland in an appendix to Sir Frederick Pollock’s "Law ol Torts. 

(a) Contracts which have no specific name are called by the civilians 
eoniractus innominati. 
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it not for the fact that trusts are more appropriately treated 
in another branch of the law, namely, in that of property. 

STJMMAIty. 

Obligations defined. 

Ohoses in action. 

Solidary obligations : 

Their nature. 

Their kinds ; 

1. Several. 

2 . Joint. 

3. Joint and several. 

Contractual obligations. 

Delicbal obligations : 

The nature of a tort ; 

1. A civil wrong. 

2. Actionable by way of damages. 

3. Not a mere breach of contract. 

4. Not a mere breach of trust or other equitable obliga- 

tion. 

Quasi-contractual obligations : 

The nature of quasi-oontract. 

Instances of quasi-contracts. 

Reasons of their recognition. 

Innominate obligations. 
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CHAPTER XXII. 

THE LAW OF PEOCEDDRE. 

§ 172. Substantive Law and the Law of Piooedure. 

It is no easy task to state with precision the exact nature of 
the distinction between substantive law and the law of pro- 
cedure, and it will conduce to clearness if we first consider a 
plausible but erroneous explanation. In view of the fact 
that the administration of justieo in its typical form consists 
in the application of remedies to the violations of rights, it 
may be suggested that substantive law is that which defines 
the righta, while procedural law determines the remediaa. This 
application, however, of the distinction between jva and 
remedium is inadmissible. For, in the first place, there are 
many rights which belong to the sphere of procedure; for 
examploj a right of appeal, a right to give evidence on one’s 
own behalf, a right to interro^te the other party, and so on. 
In the second place, rules defining the remedy may be as 
much a part of the substantive law as are those w'hich define 
the right itself. No one w'ould call the abolition of capital 
punishment, for instance, a change in the law of criminal 
procedure. The substantive port of the criminal law deals, 
not with crimes alone, but with punishments also. So in the 
civil law, the rules as to the measure of damages pertain to 
the substantive law, no less than those declaring what damage 
is actionable ; and rules determining the classes of agreements 
which win be specifically enforced arc as clearly substantive 
as are those determining the agreements which will be enforced 
at all. To define procedure as concerned not with rights, but 
jwith remedies, is to confound the remedy with the process 
'by which it is made available. 

What, then, is the true nature of the distinction? The 
law of procedure may be defined as that branch of the law 
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which governs the process of litigation. It is the law of actions 
— }u8 qriod ad aotiones pcrtinet — using the term action in a 
wide sense to include all legal proceedings, civil or criminal. 
All the residue is substantive law, and relates, not to the 
process of litigation, but to its purposes and subject-matter. 
Substantive law is concerned with the ends which the adminis- 
tration of justice seeks; procedural law deals with the means 
,and instruments by which tliose ends are to bo attained. 
The latter regulates the conduct and relations of courts and 
litigants in respect of the litigation itself ; the former determines 
their conduct and relations in respect of the matters litigated. 
Procedural law is concerned with affairs inside the courts of 
justice; substantive law deals with matters in the world 
outside. 

A glance at the actual contents of the law of procedure 
will enable us to judge of the accuracy of this explanation. 
Whether I have a right to recover certain property is a question 
of substantive law, for the detennination and the protection 
of such rights are among the ends of the administration of 
justice; but in what courts and within uhnt time I must 
institute proceedings are questions of procedural law, for they 
relate merely to the modes in which the courts fulfil their 
functions. What facts constitute a wrong is determined by 
the substantive law; what facts constitute proof of a wrong 
is a question of procedure. For the first relates to the subject- 
matter of litigation, the second to the process merely. 
Whether an offence is punishable by fine or by imprisonment 
is a question of substantive law, for the existence and measure 
of criminal liability are matters pertaining to the end and 
purpose of the administration of justice. But whether an 
offence is punishable summarily or only on indictment is a 
(juestion of procedure. Finally, it may bo observed that, 
whereas the abolition of capital punishment would be an 
alteration of the substantive law, the abolition of imprisonment 
for debt was merely an alteration in the law of procedure. For 
^ punishment is one of the ends of the administration of justice, 
while imprisonment for debt was merely an instrument for 
enforcing payment. 
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So far as the administration of justice is concerned with the 
application of remedies to violated rights, we may say that 
the substantive law defines the remedy and the right, while the 
law of procedure defines the modes and conditions of the appli- 
cation of the one to the other. 

Although the distinction between substantive law and pro- 
cedure is sharply drawn in theory, there ai’e many rules of 
procedure which, in their practical operation, are wholly or 
substantially equivalent to rules of substantive law. In such 
cases the difference between those two branches of the law 
is one of form rather than of substance. A rule l>elonging to 
one department may by a change of form pass over into the 
other without materially affecting the practical issue. In legal 
history such transitions are frequent, and in legal theory they 
are not without interest and importance. 

Of these equivalent procedural and substantive principles 
there are at least three classes sufficiently Important to call for 
notice here. 

1. An exclusive evidential fact is practically equivalent to 
a constituent element in the title of the right to be proved. 
The rule of evidence that a contract can be proved only by 
a writing corresponds to a rule of substantive law that a 
contract is void unless reduced to writing. In the former case 
the writing is the exclusive evidence of title ; in the latter case 
it is part of the title itself. In the former case the right 
exists but is imperfect, failing in its remedy through defect 
of proof. In the latter case it fails to come into existence at 
all. But for most purposes this distinction is one of form', 
rather than of substance. 

2. A conclusive evidential fact is equivalent to, and tends 
to take the place of, the fact proved by it. All conclusive 
presumptions pertain in form to procedure, but in effect to 
the substantive law. That a child under the age of seven 
years is incapable of criminal intention is a rule of evidence, 
but differs only in form from the substantive rule that no 
child under that age is punishable for a crime. That the acts 
of a servant done about bis master’s business are done with 
his master’s authority is a conclusive presumption of law, and 

32 


S.J. 



498 


The Law of Peocedhee. 


[Sirs 


pertains to procedure; but it is the forerunner and equivalent 
of our modem substantive law of employer’s liability. A bond 
(that is to say, an admission of indebtedness under seal) was 
originally operative as being conclusive proof of the existence 
of the debt so acknowledged; but it is now itself creative of a 
debt; for it has passed from the domain of procedure into that 
of substantive law. 

3. The limitation of actions is the procedural equivalent of 
the prescription of rights. The former is the operation of time 
in severing the bond between right and remedy; the latter is 
the operation of time in destroying the right. The former 
leaves an imperfect right subsisting; the latter leaves no right 
at all. But save in this respect their practical effect is the 
-same, although their form is different. 

The normal elements of judicial procedure are five in 
number, namely, Summons, Pleading, Proof, Judgment, and 
Execution. The object of the first is to secure for all parties 
interested an opportunity of presenting themselves before the 
court and making their case heard. Pleading formulates for 
the use of the court and of the parties those questions of fact 
or law which arc in issue. Proof is the process by which the 
parties supply the court with the data necessary for the decision 
of those questions. Judgment is this decision itseK, while 
execution, the last step in the proceeding, is the use of physical 
force in the maintenance of the judgment when voluntary 
submission is withheld. Of these five elements of judicial 
procedure one only, namely, proof, is of sufficient theoretical 
interest to repay such abstract consideration as is here in place. 
The residue of this chapter, therefore, will be devoted to an 
analysis of the essential nature of the law of evidence. 

§ 173. Evidence. 

One fact is evidence of another when it tends in any degree 
to render the existence of that other probable. The, quality 
by virttie of which it has such an effect may be called its 
probative force, and evidence may therefore be defined as ajjy 
fact which possesses such force. Probative force may be of 
any degree of intensity. Whan it is great enough to form a 
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rational basis for the inference that the fact so evidenced 
really exists, the evidence possessing it is said to constitute 
■prooj. 

It is convenient to be able to distinguish shortly between 
the fact which is evidence, and the fact of which it is evidence. 
The former may be termed the eviiontial fact, the latter the 
■principal fact. Where, as is often the case, there is a chain of 
evidence, A. being evidence of B., B. of G., C. of D., and so 
on, each intermediate fact is evidential in respect of all that 
follow it and principal in respect of all that precede it. 

1. Evidence is of various kinds, boing, in the first place, 
either judicial or extrajudicial. Judicial evidence is that 
which is produced to the court; it comprises all evidential 
facts that are actually brought to the personal knowledge and 
observation of the tribunals. Extrajudicial evidence is that 
which does not come directly under judicial cognizance, but 
nevertheless constitutes an intermediate link between judicial 
evidence and the fact requiring proof. Judicial evidence 
includes all testimony given by witnesses in court, all docu- 
ments produced to and read by the court, and all things 
personally examined by the court for the purposes of proof. 
Extrajudicial evidence includes all evidential facts which are 
known to the court only by way of inference from some form 
of judicial evidence. Testimony is extrajudicial when it is 
judicially known only through the relation of a witness who 
heard it. A confession of guilt, for example, is judicial 
evidence if made to the coiu'b itself, but extrajudicial if made 
elsewhere and proved to the court by some form of judicial 
evidence. Similarly, a document is judicial evidence if pro- 
duced, extrajudicial if known to the court only through a 
copy, or through the report of a witness who has read it. So 
the locus in quo or the material subject-matter of a suit 
becomes judicial evidence when personally viewed by the court, 
but is extrajudicial whan described by witnesses. 

It is plain that in every process of proof some form of 
judicial evidence is an essential element. Extrajudicial 
evidence may or may not exist. When it is present, it forms 
an intermediate link or a series of intermediate links in a 
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chain of proof, the terminal links of which are the principal 
fact at one end and the judicial evidence at the other. Judicial 
evidence requires production merely; extrajudicial evidence 
stands itself in need of proof. 

2. In the second place, evidence is either personal or real- 
Personal evidence is otherwise termed testimorvij. It includes 
all kinds of statements regarded as possessed of probative force 
in respect of the facts stated. This is by far the most impor- 
tant form of evidence. There are few processes of proof that 
do not contain it — ^few facts that are capable of being proved 
in courts of justice otherwise than by the testimony of those 
who Imow thorn. Testimony is either oral or written, and 
either judicial or extrajudicial. There is a tendency to restrict 
the term to the judicial variety, but there is no good reason for 
this limitation. It is better to include under the head of 
testimony or personal evidence all statements, verbal or 
written, judicial or extrajudicial, so fai* as they are possessed 
of probative force. Heal evidence, on the other hand, includes 
all the residua of evidential facts. Anything which is believed 
for any other reason than that someone has said so, is beUeyed 
on real evidence. This, too, is either judicial or extrajudicial, 
though here also there is a tendency to restrict the term to the 
former use. 

3. Evidence is either primary or secondary. Other things 
bmg equal, the longer any chain of evidence the less its 
probative force, for with each successive inference the risk of 
error grows. In the interests of truth, therefore, it is expedient 
to shorten the process, to out out as many as possible of 
the intermediate links of extrajudicial evidence, and to make 
evidence assume the judicial form at the earliest practicable 
point. Hence the importance of the distinction between 
primary and secondary evidence. Primary evidence is evi- 
dence viewed in comparison with any available and less 
immediate instrument of proof. Secondary evidence _is that 
which is compared with any available and more immediate 
instrument of proof. Primary evidence of the contents of a 
written document is the production in court of the document 
itself ; secondary evidence is the production of a copy or of oral 
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testimony as to the contents of the original. Primary evidence 
that A. assaulted B. is the judicial testimony of G. that he saw 
the assault; secondary evidence is the judicial testimony of D. 
that 0. told him that he saw the assault. That secondary 
evidence should not be used when primary evidence is avail- 
able is, in its general form, a mere counsel of prudence; but 
in particular cases, the most important of which are those 
just used as illustrations, this counsel has hardened into an 
obligatory rule of law. Subject to certain exceptions, the 
courts will receive no evidence of a written document save the 
document itself, and will Ksten to no hearsay testimony. 

4. Evidence is either direct or circumstantial. This is a 
distinction important in popular opinion rather than in legal 
theory. Direct evidence is testimony relating immediately 
to the principal fact. All other evidence is circumstantial. 
In the former case the only inference required is one from 
testimony to the truth of it. In the latter the inference is of 
a different nature, and is generally not single but composed of 
successive steps. The testimony of A. that he saw B . commit 
the offence charged, or the confession of B. that he is guilty, 
constitutes direct evidence. If we believe the truth of the 
testimony or confession, the matter is concluded, and no 
further process of proof or inference is required. On the other 
hand, the testimony of A. that B. was seen by him leaving the 
place where the offence was committed, and having the instru- 
ment of the offence in his possession, is merely circumstantial 
evidence; for even if we believe this testimony, it does not 
follow without a further inference, and therefore a further risk 
of error, that B. is guilty. Direct evidence is commonly con- 
sidered to excel the other in probative force. Tliis, however, 
is not necessarily the case, for witnesses lie, and facts do not. 
Circumstantial evidence of iimocence may well prevail over 
direct evidence of guilt; and circumstantial evidence of guilt 
may be indefinitely stronger than direct evidence of innocence. 

§ iH. The Valuation of Evidence. 

The law of evidence comprises two parts. The first of 
these consists of rules for the measurement or determination 
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of the probative force of evidence. The second consists of rules 
determining the modes and conditions of the pioduoiion of 
evidence. The first deals with the effect of evidence when 
produced, the second with the manner in which it is to be 
produced. The first is concerned with evidence in all its forms, 
whether judicial or extrajudicial; the second is concerned with 
judicial evidence alone. The two departments are intimately 
connected, for it is impossible to formulate rules for the pro- 
duction of evidence without reference and relation to the effect 
of it when produced. Nevertheless the two are distinct in 
theory, and for the most part distinguishable in practice. We 
shall deal with them in their order. 

In judicial proceedings, as elsewhere, the accurate measure- 
ment of the evidential value of facts is a condition of the 
discovery of truth. Except in the administration of justice, 
however, this task is loft to common sonse and personal 
discretion. Buies and maxims, when recognised at all, are 
recognised as proper for the guidance of individual judgment, 
not for the exolueim of it. But in this, as in every other part 
of judicial procedure, law has been generated, and, in so far 
as it extends, has made the estimation of probative force or' 
the weighing of evidence a matter of inflexible rules excluding ^ 
judicial discretion. These rules constitute the first and most 
characteristic portion of the law of evidence. They may be 
conveniently divided into five classes, declaring respectively 
that certain facts amount to: — 

1. Conclusive proof — ^in other words, raise a conclusive 
presumption; 

2. Presumptive proof — ^in other words, raise a conditional 
or rebuttable presumption; 

3. InsufSeiont evidence — ^that is to say, do not amount to 
proof, and raise no presumption, conclusive or conditional; 

4. Exclusive evidence — that is to say, are the only facts 
which in respect of the matter in issue possess any probative 
force at all; 

5. No evidence — that is to say, are destitute of evidential 
value. 

I. Conclusioe presumptions , — By conclusive proof is meant 
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a fact possessing probative force of such strength as not to 
admit of effective contradiction. In other words, this fact 
amounts to proof irrespective of the existence or non-existence 
of any other facts whatsoever which may possess probative 
force in the contrary direction. By a conclusive presumption 
is meant the acceptance or recognition of a fact by the law as ^ 
conclusive proof. 

Presumptive or conditional proof, on the other hand, is a 
fact which amounts to proof, only so long as there exists nO' 
other fact amounting to disproof It is a provisional proof, 
valid until overthrown by contrary proof. A conditional or 
rebuttable presumption is the acceptance of a fact by the law 
as conditional proof (a). 

One of the most singular features in early systems of proce- 
dure is the extent to which the process of proof is dominated 
by conclusive presumptions. The chief part of the early law 
I of evidence consists of rules determining the species of proof 
which is necessary and sufficient in different cases, and allot- 
ting the benefit or burden of such proof between the parties. 
He who would establish his case must maintain it, for example, 
by success in that judicial battle the issue of which was held 
to be the judgmoat of Heaven {judicium. Dei) ; or he must go 
unscathed through the ordeal and so make manifest his truth 
or innocence ; or he must procure twelve men to swear in set 
form that they bcL'eve his testimony to be true ; or it may be 
sufficient if he himself makes solemn oath that his cause is 
]ust. If he succeeds in performing the conditions so laid upon 
liim, he will have judgment; if he fails even in the slightest 
point, he is defeated. His task is to satisfy the requirements 
of the law, not to convince the court of the truth of his case. 
What the court thinks of the matter is nothing to the point. 
The whole procedure seems designed to take away from the 
tribunals the responsibility of investigating the truth, and to 


(a) A conclusive pieanmption is sometimea called a prettmpiio juris et i{a 
jure, while a rebuttable presumption is distinguished as a pr^sumptio juris. 
1 am not aware of the origin or ground of this nomenclature. The so-called 
presumptio Jacti is not a legal presumption at all, but a mere provisional 
inference drawn by the court in the exercise of its unfettered judgment 
from the evidence before it. 
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cast this burden upon providence or fate. Only gradually 
and reluctantly did our law attain to the conclusion that 
there is no such royal road in the administration of justice, 
that the heavens ere silent, that the battle goes to the strong, 
that oaths are naught and that there is no just substitute 
for the laborious investigation of the truth of things at the 
mouths of parties and witnesses. 

The days are long since past in which conclusive presump- 
tions played any great part in the administration of justice. 
They have not, however, altogether lost their early import- 
ance. They are, indeed, admost necessarily more or less false, 
for it is seldom possible in the subject-matter of judicial 
procedum to lay down with truth a general principle that any 
one thing is conclusive proof of the existence of any other. 
Nevertheless such principles may be just and useful even 
though not wholly tnie. We have already seen how they ai'o 
often merely the procedural equivalents of substantive rules 
which may have independant validity. They have also been 
•of use in developing and modifying by way of legal fictions 
the narrow and perverted principles of the early law. As an 
illustiatioii of their employment in modem law we may cite 
the maxim Bes judioata jyro veniate aocipitur. A judgment is 
conclusive evidence as between, the parties, and sometimes as \ 
against all the world, of the matters adjudicated upon. The 
courts of justice may make mistakes, but no one will be heard 
to say so. For their function is to teiminale disputes, and 
their decisions must be accepted as final and beyond question. 

II. Conditional presumptions . — ^The second class of rules 
for the determination of probative force are those which estab- 
lish rebuttable presumptions. Foi example, a person shown 
not to have been hoard of for seven yeai-s by those who would 
naturally have heard of him it he had been alive, is presumed 
to be dead. So niso a negotiable instrument is presumed to 
have been given for value. So also a person accused of any 
oflence is presumi’d to be innocent. 

Afany of these presumptions are based on no real estimate 
of probabilities, but are established for the puipose of placing 
the burden of proof upon the party who is best able to bear 
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it, or who may most justly be made to bear it. Persons 
accused of crime arc probably guilty, but the presumption of 
their innocence is in most cases and with certain limitations 
clearly expedient. 

HI. Insufficient evidence . — In the third place the law con- 
tains rules declaring that certain evidence is insufficient, that 
its probative force falls short of that required for proof, and 
that it is therefore not permissible for the courts to act upon 
it. An example is the rule that in certain kinds of treason 
the testimony of one witness is insufficient — almost the sole 
recognition by Unglish law of the general principle, familiar 
in legal history, that two witnesses are necessary for proof. 

IV. Exolusive evidenoe . — In the fourth place there is an 
important class of rules declaring certain facts to be exolusive 
evidence, none other being admissible. The execution of a 
document which I’equires attestation can be proved in no other 
way than by the testimony of an attesting witness, unless 
owing to the death or some other circumstance his testimony is 
imaviulable. A written contract can be proved in no other 
way than by the production of the writing itself, whenever its 
production is possible. Certain kinds of contracts, such as one 
for the sale of land, cannot be proved except by writing, no 
verbal testimony being of virtue enough in the law to establish 
the existence of them. 

It is only in respect of very special kinds of contracts that 
written evidenoe can wisely be demanded by the law. In the 
case of all ordinary mercantile agreements such a requirement 
docs more harm than good; and the law would do well in 
accepting the principle that a man’s word is as good as his 
bond. The Statute of Frauds, by which most of these rules 
of exclusive evidenoe have been established, is an instrument 
for the encouragement of frauds rather than for the suppres- 
sion of them. How much longer is it to remain in force as a 
potent instrument for the perversion of English law? Its 
repeal would sweep away at one stroke the immense accumula- 
tion of imtional technicality and complexity that has grown 
in the course of centuries from this evil root. 

V. Fads which are not evidence . — ^Fifthly and lastly there 



506 


The Law oe Peocedtjee. 


[§ir4 


are rules declaring that certain facts are not evidenoe, that is 
to say, are destitute of any probative force at all. Such facts 
are not to be produced to the court, and if produced no weight 
is to be attributed to them, for no accumulation of them can 
amount to proof. Por example, hearsay is no evidence, the 
bond of connexion between it and the principal fact so 
reported at second hand being in the eye of the law too slight 
for any reliance to be justly planed upon it. Similarly the 
general bad character of an accused person is no evidence that 
he is guilty of any particular offence charged against him; 
although his good character is evidence of his innocence. 

These rules of exclusion or irrolevanoy assume two distinct 
forms, characteristic respectively of the earlier and later 
periods in the development of the law. At the present day 
they are almost wholly rules for the exclusion of evidence; in 
earlier times they were rules for the exclusion of witnesaea. 
The law imposed testimonial incapacity upon certain classes of 
persons on the ground of their antecedent incredibility. No 
party to a suit, no person possessing any pecuniary interest in 
the event of it, no person convicted of any infamous offence, 
was a competent witness. His testimony was deemed desti- 
tute of evidential value on account of the suspicious nature of 
its som'ce. The law has now learned that it is not in this fashion 
that the truth is to be sought for and found. It has now more 
confidence in individual judgment and less in general rules. It 
no longer condemns witnesses unheard, but receives the testi- 
mony of all, placing the old grounds of exclusion at their 
proper level as reasons for suspicion but not for antecedent 
rejection. 

§ 175. The Production of Evidence. 

The second part of the law of evidence consists of rules 
regulating its production. It deals with the process of adduc- 
ing evidence, and not with the effect of it when adduced. It 
comprises every rule relating to ovidence, except those which 
amount to legal determinations of probative force. It is con- 
cerned for example with the manner in which witnesses are 
to be examined and cross-examined, not with the weight to be 
attributed to their testimony. In particular it includes several 
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importtmt rules of exclusion based on grounds independent of 
any estimate of the probative force of the evidence so excluded. 
Considerations of expense, delay, vexation, and the public 
interest require much evidence to be excluded which is of un- 
doubted evidential value. A witness may be able to testify to 
much that is relevant and important in respect of the matters 
in issue, and nevertheless may not be compelled or even 
permitted to give such testimony. A public official, for 
example, cannot be compelled to give evidence as to affairs of 
state, nor is a legal adviser permitted or compellable to disclose 
communications made to him by or on behalf of his client. 

The most curious and interesting of all these rules of ex- 
clusion is the maxim, Nemo teneiur se ipaum aoouaare. Ko 
man, not even the accused himself, can be compelled to answerJ 
any question the answer to which may tend to prove him guilty! 
of a crime. No one can be used as the unwilling instrument of 
his own conviction. He may confess, if he so pleases, and his 
confession will bo received against him ; but if tainted by any 
form of physical or moral compulsion, it will be rejected. Thej 
favour with which this rule has been received is probably due ! 
to the recoil of English law from the barbarities of the old Con- 
tinental system of torture and inquisitorial process. Even as 
contrasted with the modern Continental procedure, in which 
the examination of the accused seems to English eyes too 
prominent and too hostile, the inile of English law is not with- 
out merits. It confers upon a criminal trial an aspect of 
dignity, humanity, and impartiality, which the contrasted 
inquisitorial process is too apt to lack. Nevertheless it seems 
impossible to resist Bentham’s conclusion that the rule is 
destitute of any rational foundation, and that the compulsoryl 
examination of the accused is an essential feature of Bound| 
criminal procedure. Even its defenders admit that the English 
rule is extremely favourable to the guilty, and in a proceeding 
the aim of which is to convict the guilty, this would seem to be 
a sufficient condemnation. The innocent have nothing to fear 
from compulsory examination, and everything to gain; the 
guilty have nothing to gain, and everything to fear. A criminal 
trial is not to be adequately conceived as a fight between the 
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accused and his accuser; and there is no place in it for maxims 
whose sole foundation is a supposed duty of generous dealing 
with adveraaries. Subject always to the important qualifica- 
tion that a good primd facie case must first be established by 
the prosecutor, every man should be compellable to answer 
with his own lips the charges that are made against him (b). 

A matter deserving notice in connexion with this part of 
the law of evidence is the importance still attached -to the 
ceremony of the oath. One of the great difficulties involved 
in the process of proof is that of distinguishing between true 
testimony and false. By what tost is the lying witness to be 
detected, and by what means is corrupt testimony to be 
prevented? Three methods commended themselves to the 
wisdom of our ancestors. These were the judicial combat, the 
ordeal, and the. oath. The first two of these have long since 
been abandoned as inefiective, but the third is still retained as 
a charaoteristio feature of judicial procedure, though we may 
assume with some confidence that its rejection will come in 
due time, and will in no way injure the cause of truth and 
justice. 

Trial by battle, so soon as it acquired a theory at all, became 
in reality a form of ordeal. In common with the ordeal com- 
monly so called, it is the judicium Dei; it is an appeal to the 
God of battles to make manifest the right by giving the victory 
to him whose testimony is true. Successful might is the 
divinely appointed test of right. So in the ordeal, the party 
or witness whose testimony is impeached calls upon Heaven 
to bear witness to his troth by saving him harmless from 
the fire. The theory of the oath is generically the same. 
“ An oath, ” says Hobbes (e), “ is a form of speech added to 
a protnjse; by which he that promiseth, signifieth that unless 
he perform, he renounceth the mercy of his God, or calleth 
to him for vengeance on liimself. Such was the heathen 


(t) See Bentham, Works, VII. pp. 446 — 463, and Dnmont, Treatise on 
JTudicial Evidence, Book VII. oh. 11 : “If all the criminals of every class 
had assembled, and framed a system after their own wishes, is not this 
rale the very first which they would have established for their eeonrity? 
. . . One coitld be lempted to believe that those notions had been taken 
from the laws of honour which regulate private combats." 

(e) Leviathan, ch. 14, Eng. Works, III. p. 129. 
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form, Lel» Jupiter kill mo else, as I kill this beast. So is oui‘ 
form, I shall do thus and thus, so help me God.” The 
definition is coirect save that it is restricted to promissory, 
instead of including also declaratory, oaths. A man may 
swear not only that he will speak the truth, but that certain 
statements are the truth. 

The idea of the oath, therefore, is that his testimony is 
true who is prepared to imprecate Divine vengeance on his 
own head in ease of falsehood. Yet it needs but little experi- 
ence of courts of justice to discover how ineffective is any such 
check on false witness and how little lilcely is the retention of 
it to increase respect either for religion or for the administra- 
tion of justice. The true preventive of false testimony is an 
efiicient law for its punishment as n crime (d). 


Kinds of Evidence' 


SUMMARY. 

.j. J Substantive — relating to the subject-matter of litigation. 

I Procedural — relating to the process of litigation. 

The occasional equivalence of eubatantive and procedural rules. 
Procedure. Its elements : Summons, Pleading, Proof, Judgment, 
and Execution. 

The Law of Evidence. 

Evidence and proof defined. 

f Judicial and Extrajudicial. 

I Personal and Beal. 

Primary and Secondary. 

[Direct and Circumstantial. 

Divisions of the Law of Evidence. 

I. Buies determining probative force. 

1. Conclusive proof. 

2. Conditional proof. 

3. Insufflcient evidence. 

4. Exclusive evidence. 

5. No evidence. 

Buies determining the production of ^evidence.- * 
Nemo tenetur se ipsum accusare. , 

Oaths. i'' ' 


II. 


(d) On the history of oaths,_ see Lea, Superstition and Eorce, Part I. 
oh. 3—8; Enoyolopffidia Britannioa, sub voc Oath; Hirzel, Der Bid (1902), 
As to their utility, see Bentham’s Works, YI. 308—326. 
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APPENDIX I. 


THE NAMES OF THE LAW. 

The purpose of the following pages is to consider, in respect of their 
origin and relations, the various names and titles which have been 
borne by the law in different languages. This seems an inquiry fit to 
bo undertaken in the hope that iuridical terms may be found to 
throw some light upon the juridical ideas of which they are the 
manifestation. A comparison of diverse usages of speech may serve 
to correct misleading associations, or to suggest relations that may 
bo easily overlooked by any one confining his attention to a single 
language. 

The first fact whidi an examination of juridical nomenclature 
, reveals, is that all names for law are divisible into two daesee, and 
that almost every language possesses one or more specimens of each. 
To the first class belong such terms as jus, droit, reeht, diritto, 
e(jmiy. To the second belong lae, loi, gesets, hgge, law, and many 
others. It is a striking peculiarity of the English language that it 
does not possess any generic term falling within the first of these 
groups ; for equity, in the technical juridical sense, means only a 
special department of civil law, not the whole of it, and therefore 
is not coextensive with jns, droit, and the othei' foreign terms with 
which it is classed. Since, therefore, we have in English no pair 
of contrasted terms adequate for the expression of the distinction 
between these two groups of names, we are constrained to have 
recourse to a foreign language, and we shall employ for this purpose 
thn terms jus and lex, using each as typical of and representing 
all other terms which belong to the same group as itself. 

What, then, are the points of difference between jus and lex', 
what is the importance and the' significance of the distinction between 
the two classes of terms? In the first place jwuhus an ethical as 
wen _as a juridical jpplioation, while leco is purely juridical. 
means jnot only law bu t also rieht. ^ex means law_^and not also 
right. Thus our own equity has clearly the double meaning; it 
m eans either the rules of natural justice, or that special department 
of thgjaviHaw which was developed and administered in the Court of 
Chancery. The English (aw, on the other hand, has a purely 
juridioal application ; justice in itself, and as such, has no claim to 
the name of law. So also with droit as opposed to loi, with rpcKt as 
opposed to gesete, with diritto os opposed to Ugge. 


S.J. 
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If we inquire after the cause of this duplication of terms we find it 
ill the double aspect of the complete juridioal conception of l^w. Law 
arises from the union of justice and force, of right and might. It is 
justice recognised and established by authority. It is right realised 
through power. Since, therefore, it has two sides and aspects, it 
may he looked at from two diflerent points of view, and we may expect 
to find, as we find in fact, that it acquires two different names. Jjjts is 
ls,w looked at from the point of view of right ®id_i.uff^ce ; lex is law 
looked at from the point of view of authority and force. Jus is the rule 
of right which becomes law by its authoritative establishment ; lex is 
the authority by virtue of which the rule of right becomes law. Law 
IB jus in respect of its contents, namely, the rule of right; it is lee 
in respect of its source, namely, its recognition and enforcement by the 
state. We see, then, how it is that so many words for law mean 
justice also ; since justice is the content or subject-jaatter of law, and 
from this subject-matter law derives its title. We understand also 
how it is that so many words for law do not also mean justice ; law 
has anotlier side and aspect from which it appears, not as justice 
realised and established, but as the instrument through which its 
realisation and establishment are effected. 

A. priori we may presume that in the case of those terms which ‘ 
possess a double application, both ethical and legal, the qthical.is 
historioalljTprior, and the legal later and derivative. We may assume 
that justice comes to mean law, not that law comes to mean justice. 
This is the logical order, and is presumably the historical order also. 
As a matter of fact this presumption is, as we shall see, correct in the 
case of all modern terms possessing the double signification. In the 
case of recht, droit, diritto, equity, the ethical sense is undoubtedly 
primary, and the legal secondary. In respect of the corresponding 
Greek and Latin terms (jus, SiKaiov) the data would seem insufficient 
for any confident conclusion. The reverse order of development is 
perfectly possible ; there is no reason why lawful should not come to 
mean in a secondary sense rightful, though a transition in the opposite 
direction is more common and more natural. The significant fact is 
the union of the two meanings in the same word, not the order of 
development. 

A -disdnctinTi between JUS and lex is that the former is 

ima^ distract, the second concrete (a). The English term law 
mrifihinea these uBes,m_itaelf. In its abstract application 
wo speak of the law of England, criminal law, courts of law. In its 
concrete sense, we say that FaxUament has enacted or repealed a law. 
In foreign languages, ou the other hand, this union of -^e two signi- 
fications is unusual. Jus, droit, recht mean law in the abstract, not 
in the concrete. Lex, loi, gesete signify, at least primarily and 
normally, a legal enactment, or a rule e^abHshed by way of enact- 


fa) Supra, § W. 



Appendix I. 


516 


ment, not law in the absli’act. Tliis, however, is not invariably the 
case. Leje, loi, and some other toi’ms belonging to the same group have 
undoubtedly acquired a secondaiy and abstract signification in addi- 
tion to their primary and concrete one. In medieval usage the law of 
the land is lex tcnae, and the law of England is lex et oonsuetudo 
Angliae. So in modern French loi is often merely an equivalent for 
d/roii. We cannot therefore regard the second disiinotion between jus 
and lex as essential. It is closely connected with the first, but, though 
natural and normal, it is not invariable. The characteristic difference 
between English and foreign usage i^not that our law combines 'the 
abstract and concrete significations (for so also do certain Continental 
terms), but that the English language contains no generic term which 
combines ethical and legal meanings as do jus, droit, and rechl. 

BiE CHT, DBiOIT . DIBITTO. — ^These three terms are all closely 
connected with eacli other and with the English right. The French 
and Italian words are derivatives of the Latm directus and rectus, 
Uiese being cognate with reeht and right. We may with some con- 
fidence assume the following order of development among the various 
ideas represented by this group of expressions' — 

1. The original meaning was in all probability pfijysical straightness. 
This use is still retained in our right angle and direct. The root is 
RAG, to stretch or straighten. The group of connected terms ruler, 
rex, rajah, regulate, and others, would seem to be independently 
derived from the same root, but not to be in the same line of develop- 
ment as right and its synonyms. The ruler or regulator is he who 
keeps things straight or keeps order, not he who establishes the right. 
Nor is the right that which is established by a ruler. 

2. In a second and derivative sense the termsare used metaphorically 
to indicate mo^ al app roval — ethical right ness, not physical. Moral 

disapproval is similarly expressed by the metaphorical expressions 
wrong and tort, that is to say, crooked or twisted. These are metaphors 
that still commend themselves ; for the honest man is still the straight 
and upri^t man, and the ways of wickedness are stUl crooked, In 
this sense, therefore, recht, d/roit, and diritto signify justice and right. 

3. The first application being physical and the second ethical, the 
third is jur idical . The transition from the socond to the third is easy. 
Law is justice as recognised and proteotedl by the state. The rules of 
law are the rules of right, as authoritatively established and enforced 
by tribunals appointed to that end. What more natural, therefore, 
than for the ethical terms to acquire derivatively a juridical applica- 
tion? At this point, however, our modem English right has parted' 
company with its Continental relatives. It has ‘remained physical 
and ethical, being excluded from the juridical sphere by the superior 
convenience of the English law. 

4. The focizth and last use of the terms we are considering may be 
regarded as deriyiitiye of bgth Jjte gecond aiuLihird. It is that in 
which we spaaku^xig^, namely, claims, powers, or other ad^ntages 
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confeired or recognised by the rule of right or the rule of law. That a 
debtor should pay his debt to his creditor is not merely right, it is the 
right of the creditor. Bight is hia right for whose benefit it exists. 
So, also, wrong is the wrong of him who is injured by it. The 
Germans distinguish this use of the term by the expression subjec- 
tives Seeht (right as vested in a subject) as opposed to objectives 
Mecht, namely, the rule of justice or of law as it exists objectively. 
The English right has been extended to cover legal as well as ethical 
claims, though it has, as we have seen, been confined to ethical rules. 

A.-S, BilHT. — ^It is worthy of notice tliat the Anglo-Saxon rihi, 
the progenitor of our modem right, possessed like its Continental 
relatives the legal in addition to the ethical meaning. The common 
law is fole-riht (h). The divine law is godcs riht (c). A plaintiff 
claims property as "his by fole^iht" (d), even as a Boman would 
have daimed it as being dominua eas jure Quiritium. The usage, how- 
ever, did not prosper. It had to face the formidable and ultimately 
Successful rivalry of the English (originally Danish) law, and even 
Norman-Erench, on its intraduotion into England, fell under the same 
influence. For a time, indeed, in the earlier books we find both droit 
and ley as competing synonyms (e), but the issue was never doubtful. 
The archaism of " common right " as a synonym for " common law " 
is the sole relic left in England of a usage universal in Continental 
languages. 

— ^The English term equity has pursued the same course 
of development as the German reeht and the French droit. 

1. Its primitive meaning, if we trace the word back to its Latin 
source, aecjuum, is physioal.^equ^ity or evenness, just as physical 
straightness is the earliest meahmg of right and its analogues. 

2. Its secondary sense i s ethica l. Just as rightness is straightness, 
so equity is equality. In each case there is an easy and obvious 
metaphorical transition from the physical to the moral idea. Equity 
therefore is justice. 

3. In a third and later stage of its development the word takes on 
a juridical significance. It comes to mean a particular portion of 
the civil law — that part, namely, which was developed by and adminis- 
tered in the Court of Chancery. Like recht and droit it passed from 
the sense of justice in itself to that of the rules in accordance with 
which justice is administered. 

4. Fourthly and lastly we have to notice a legal and technical use 
of the term equity, as meaning any claim or advantage recognised or 


(tj Thorpe, Ancient Laws and Institutes of England, i. 169; Laws of 
King Edward, pr. 

(c) Ibid. i. 171; Laws of Edward and Gnthnun, 6. 

(d) Ibid. i. 181; Oaths, 3. 

(s) See e.g., Mirror of Justices (Selden Society’s Publications, vol, vii.), 
paaaim. 
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conferred by a rule of eq^uily, just as a right signifies any claim or 
advantage derived from a rule of right. An equity is an equitable, 
as opposed to a legal right. “ When the equities are equal," so runs 
the maxim of Chancery, " the law prevails.” So a debt is assignable 
“ subject to equities." 

JUS, — We have to distinguish in the case of jus the same three 
uses that have already been noticed in the case of reoht, droit, and 
equity. 

1. Right or Justice. " Id quod semper aequum ae bonum est jus 
dicilur," says Faulus (/). From jus in this sense are derived justitia 
and justum. 

2. Law. This is the most usual application of the term, the 
juridical sense having a much greater predominance over the ethical 
in the case of jus, than in that of its modern representatives recht 
and droit. Jus, in its ethical signification, is distinguished as j^s 
naturale, ancT in its legal sense as jus civile. Tt is often contrasted 
with fas, the one being human and the other divine law. Jus, 
however, is also used in a wider sense to include both of these — jus 
divinum et humanum. 

3. A right, moral or legal : jus suum euique tribuere (g). 

The origin and primary signification of jus are uncertain. It is 
generally agi'eed, however, that the old derivation from jussum and 
.jubere is not merely incorrect, but an actual reversal of the true 
order of terms and ideas. Jussum, is a derivative of jus. Jubere is, 
in its proper and original sense, to declare, hold, or establish any- 
thing as jus. It was the recognised expression for the legitimate 
action of the Roman people. Legem jubere is to give to a statute 
{lex) the force of law (jus). Only in a secondary and derivative sense 
is jubere equivalent to imperare. 

The most probable opinion is that jus is derived from the Aryan 
root YU, to join together (a root wfaicli appears also in jugem, jungo, 
and in the English yoke). It has been suggested accordingly that 
jus in its original sense means that whicli is fitting, applicaible, or 
suitable. If this is so, there is a striking correspondence between the 
history of the Latin term and that of the modem words already con- 
sidered by us, the primary sense in all cases being phymeal, the 
et hica l sense Wng a metaphorical derivative of this, and tire legal 
application coming last. The transition from the physical to the 
ethim sense in the case of the English fit and fitting is instructive 
in this connexion. Another suggestion, however, is that jus means 
primarily that which is binding — the bond of moral and subsequently 


(j) D. 1. 1. 11. 

(g) Jus is also used in various other derivative senses of less importance ; 
e.g. a law court (in jus vooare), legal or rightful power or authority {sui 
juris esse; jus et imperium), legal decision, judgment (jura dioere). See 
Rettleship, Oontributions to Latin Lexicography, sub voc. Jus. 
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of legal obligation. But no definite oondusion on this matter is 
possible (h). 

Alxt], TO SiKoiov, — The Greek term which moat nearly corresponds 
to the Latin jus is SiKtj. These words cannot, however, be regarded as 
synonymous. The juridical use of jus is much more direct and pre- 
dominant than the corresponding use of 8£io). Indeed, we may say of 
the Greek term that it possesses juridical implications, rather than 
applications. Its chief uses are the following, the connexion between 
them being obvious; (1) custom, usage, way; (2) right, justice; 
(3) law, or at least legal right ; (4) judgment ; (5) a lawsuit ; (6) a 
penalty ; (7) a court of law. The primary sense is said to be that 
first mentioned, viz. custom. The transition is easy from the idea of 
the customary to that of the right, and from the idea of the right to 
that of the lawful. In the case of the Latin mos we may trace an 
imperfect and tentative development in the same direction (i). 
Professor Clark, on the other hand, prefers to regard judgment as the 
earliest meaning of Si'/n/, the other ethical and legal applications 
being derivatives from this, and Slxti in the sense of custom being an 
independent formation from the original root (fe). Such an order of 
development seems difficult and unnatural. Analogy and the con- 
nexion of ideas seem to render more probable the order previously 
suggested, viz. custom, right, law, and finally the remaining legal 
uses (1). 

Bifus Qtfuares - — As SiKi] corresponds to jus^ so apparently 
corresponds to fas. While /as, however, preserved its original 
signification as that which is right by divine ordinance, and never 
acquired any secondary legal applications or implications, the Greek 
term proved more flexible, and consequently has to be reckoned with 
in the present connexion. The matter is one of very considerable 
difficulty, and no certain conclusions seem possible, but the following 
order of development would seem to commend itself as the most 
probable ; — 

1. divine ordinance, the will of the gods. The term is 


(h) See Clark, Practical Jurisprudence, p. 18; Skeat’s Btymolorical 
EngliA Dictionary, sub voc. just; Hannel dra Antiguitds Bomaines, vol. 6, 
part i. p. 8S2, note 4; Miller's Data of Jurisprudence, p. 33. 

ft) Nettleship, Contribulions to Latin Lexicography, sub voc. Mos. 

(fc) Practical Jurisprudence, p. 61. 

(1) Dike is said to be derived from nix, to show, point out, make known, 
this being itself a form of nx, to know ; hence, practical knowledge, skill, the 
to Off a thing is done, eustom. This suggestion might be considered ingenious, 
rather than convincing, were it not for the singular fact that the Teutonic 
languages exhibit a precisely similar process of thought. The English sub- 
stantive wise means way or manner, and is yet the same word as wise, the 
adjective, and is derived from the root win, to know. So also with the 
German Weise (way), weisen (to point out, direct), weise (wise). See 
Ourtius, Grundz&ge der Griechischen Etymologie, sub voc. dike. Skeat, 
sob voc. Wise, and list of Aryan Boots, 146 and 372, 
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derived from the Aryan root DHA, to set, place, appoint, or estoblish, 
which appears also in Oecr/ios, a statute or 'ordinance (m). This 
latter term, however, included humnn enactments, while ds/nj was 
never so used. The Greek term is cognate with thesis and theme, 
and with our £!nglish doom, a word whose early legal uses we shall 
consider later. 

2. right. The transition is easy from that which is decreed 
and willed by the gods, to that which it is right for mortal men to do. 

3. Bt/iiares, the rules of right, whether moral or legal, so far as 
any such distinction was recognised in that early stage of thought to 
which these linguistic usages belong. 

4. ©e/no-Tes, judgments, judicial declarations of the rules of right 
and law (n). 

— So far we have dealt solely with those words which belong 
to the class of jw, namely, those which possess a double signification, 
ethical and legal. We proceed now to the consideration of the second 
class, represented by lex. And first of lex itself. The following are 
its various uses given in what is probably the historical order of their 
establishment. 

1 1. PM poBal s, terms, conditions, offers made by one party and 

accepted by anotW (o). Thus, ea lege ut (p), on condition 'that ; 
dicta HM est lex (p), you know tlie conditions; his legibus (p), on 
these conditions. So legis pads (p) are the terms and conditions of 
peace; pax data Philippo in has leges est (p). Similarly in law, 
leges locationis are the terms and conditions agreed upon between 
lender and borrower. So we have the legal expressions lex mancipii, 
lex commissoria, and others. 

2. A stable enacted by the popnlus Momanus in the comilia aen- 
iuriata on the proposal of a magistrate. This would seem to be a 
specialised application of ico: in the first-mentioned sense. Such a 
statute is conceived rather as an agreement than as a command. It 
is a proposal made by the consuls and accepted by the Roman people. 
It is therefore lex, even as a proposal of peace made and accepted 
between the victor and the vanquished is lea;. “ Lex," says Justinian, 
“est quod populua Romanus senatorio magistratu interrogante, veluti 
consuls, constituebat " (q). 

3. Anjjrfaiiaa'te. howsoever made — whether by way of authoritative 
imposition, or by way of agreement with a self-governing people. 


(m) Skeat, Aryan Roots, 162. 

(n) On the whole matter, see Maine, Ancient Law, oh. 1 ; Clark, Practical 
Jurisprudence, p. Liddell and Scott, sub voc. ihemis; Hirzel, Themis 
Dike und Vorwandtes (1907). 

(o) Manuel dos Antiquitds Bomaines, vol. 6, pari i. p. 351; Reltleship, 
sub voc. Lex. 

(p) Cited by Nettleship, sub voc. Lex. 

(g) Just. Inst. i. 2. i. 
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4. Any rule of acUon imposed or observed, e.g. Ze.r loquendi, lex 
sermonia. This is simply an analogical extension similar to that 
which is familiar in respect of the oovresponding terms in modem 
languages, law, loi, geaeiz. 

5. Law in the abstract sense. Lex, so used, cannot be regarded as 
classical Latin, although in certain instances, as in Cicero’s references 
tiO lex naturae, we find what seems a very close approximation to it. 
Tn medieval Latin, however, the abstract signification is quite 
common, as in the phrases lex Somana, lex terrae, lex eommunia, lex 
et conauetudo (r). Lex has become equivalent to jua in its legal 
applications. This use is still retained in certain technical expres- 
eione of private international law, such as lex fori, lex domicilii, 
and others. 

It is possible that we have here an explanation of the very curious 
fact that so celebrated and important a word as jua failed to maintain 
itself in tlie Romance languages. Of the two terms jus and lex. 
bequeathed to later times by the Latin language, one was accepted. 
(JLoi=lex) and the other rejected and supplanted by a modern substi- 
tute (JlroU, diritto). "Why was this? May it not have been owing 
to that post-classical use of lea: in the abstract sense, whereby it , 
became synonymous and co-extensive with jua ? If lex Somana was 
jua civile, why should the growing languages of modern Europe 
cumber themselves with both terns? The survivor of the two rivals 
was lex. At a later stage the natural evolution of thought an 1 
speech conferred juridical uses on the ethical terms droit and diritto 
and the ancient duality of legal nomenclature was restored, 

6. J ud gmen t. This, like the last and like the three following 
uses, IB a medieval addition to the meanings of ler. We have 
already seen the transition from law to judgment in the case of jus. 
Slag, and de/jis. Legem facere is to obey or fulfil the requirements of 
a judgment. Legem vadiare, the English wager of law, is to give 
security for such obedience and fulfilment (r). 

7. The penalty, proof, or .other, matter imposed or r6qi^ed.,by a 
judgmrat; lex ignea, the ordeal of Ere; lex duelli, trial by battle (s). 

"B. Legal rights, regarded collectively as constituting a man’s legal 
standing or status. Legem amittere (in English, to lose one’s law) 
was in early English law an event analogous to the oapiiia deminutio 
and infamia of the Bomans. It was a loss of legal status, a partial 
deprivation of legal rights and capadties (t). 

N6/10?. — As Simj corresponds to jua and Be/iis to fas, so vo/io? is the 
Greek equivalent of lex. We have to distinguish two uses of the 
teim, one earlier and general, the other later and specialised. 


(r) See Duoange, sub voc. Lex. 
(«i Ibid. 
it) Ibid. 
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1, No/ioi; ib used in ii very wide benae to include ony humun 
institution, anything established or received among men, whether by 
way of custom, opinion, convention, law or otherwise. It was con- 
trasted, at least in the language of the philosophers, with ^vcris, or 
nature. That which is natural is to t^vaiKov j that which is artificial, 
owing its origin to the art and invention of mankind, is to vo/xik6v. 
It is often said that the earliest meaning of i-d/ioj is custom. The 
original conception, however, seems to include not merely that which 
is established by long usage, bat that which is established, received, 
ordained, or appointed in whatever fashion. No/joy is institutum, 
rather than conauefudo. 

Nd/uos in a later, secondary, and specialised application, means a 
statute, ordinance, or law. So prominent among human institutions 
are the laws by which men arc governed, so greatly with increasing 
political development do the spheres and influence ol legislation 
extend themselves, that the vdpoi became in a special and pre- 
eminent sense the laws of the state. Ndpos was a word unknown to 
Homer, but it became in later times the leading juridical term of 
the G-reek language. The Greeks spoke and wrote of the laws (v6/»ot), 

, while the Homans, perhaps with a truer legal insight, concerned 
themselves with the law (Jvs). When, like Cicero, they write de 
legihua, it is in imitation of Greek usage. 

lAW. — ^Law is by no means the earliest legal term acquired by the 
English language. Curiously enough, indeed, it would seem not even 
to be indigenous, but to be one of those additions to Anglo-Saxon, 
speech which, are due to the Daiiisli invasions and settlements. Of 
the earlier terms the commonest, and the most bigiiificant for our 
present purpose, is dom, the ancestor of our modem doom (n). A 
dovh or doom is either (1), a law, ordinance, or statute or (2) a 
judgment. It does not seem possible to attribute with any confidence 
historical priority to either of these senses. In modem English the 
idea of judgment has completely prevailed over and excluded that of 
ordinance, but we find no such predominance of either meaning in 
Anglo-Saxon usage. The word has its source in the Aryan root DHA, 
' to place, set, establish, appoint, and it is therefore equally applicable 
I to the decree of the judge and to that of the lawgiver. In the laws 
of King Alfred we find the term in both its senses. “ These are the 
dooms which Almighty God himself spake unto Moses and com- 
manded him to keep " (c). “ Judge then not one doom to the rich 

and another to the poor " (i/). In the following passage of the laws 
of Edgar the laws of the Danes ave plainly equivalent to the dooms 
of the English ; “ I will that secular right stand among the Danes 


(u) Bee Murray's Hew English Dictionary, sab voc. Doom, 
lx) Thorpe, Ancient Laws and Institutes of England, vol. i. p. 66 j Laws 
of King Alfred, sect. 49, 

{y) Ibid. sect. 43. 
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with as good laws as they beat may choose. But with the English 
let that stand which I and my Witan have added to the dooms of 
my forefathers ” (a). 

Doom is plainly cognate to The religious implication, 

however, which, in the Greek term, is general and essential, is, in 
the English term, special and accidental. In modern English doom 
is, like fle/iis, the wiU, deca-ee and judgment of Heaven — late or 
destiny; but the Anglo-Saxon dom. included the ordinances and 
judgments of mortal men, no less than those of the gods. 0s/iis, 
therefore, acquired the sense of human law only derivatively through 
the sense of right, and so belongs to the class of jus, not of Zex; 
while doom, like 6ecr/t6s, acquired juridical applications directly, and 
so stands besides lex and v6/ju>^. 

Dom, together with all the other Anglo-Saxon legal terms, includ- 
ing, strangely enough, rigid itself, was rapidly superseded by lagu, 
which is the modern law. The new term makes its appearance in the 
tenth century, and the passage cited above from the laws of King 
Edgar is one of the earliest instances of its use. Lagu and law are 
derived from the root LAGII, to lay, settle, or place. Law is that 
which is laid down. There is a considerable conflict of opinion as 
to whether it is identical in origin with the Latin lex (leg-). Schmidt 
and others decide in the affirmative (o), and the probabilities of the 
case seem to favour this opinion. The resemblance between law and 
lex seems too close to be accidental. If this is so, the origin of lex is 
to be found in the Latin lego, not in its later sense of reading, but 
in its original sense of laying down or setting (as in the derivative 
lectus), which is also the primary signification of the Greek \iyut, 
the German legen, and the English lay (V). If this is so, then law 
and Zea; are alike that which is laid down, just as Gesetz is that 
which is set (seizen). This interpretation is quite consistent with 
the original possession by lex of a wider meaning than statute, as 
already explained. We still speak of laying down terms, conditions 
and propositions, no less than of laying down commands, rules and 
laws. Lex, however, is otherwise and variously derived from or 
connected with ligwre, to bind (c), legere, to read (d), and \iyeiv, to 
say or speak (e). 

It is true indeed that by several good authoriUes it is held that 
the original meaning of lagu and law is that which lies, not that (*) 


(*) Thorpe, vol. i. p, 273; Laws of King Edgar, Supplement, sect. 2. In 
Scottish legal procedure the word doom is stiU used in the sense of judg- 
ment; the death sentence is "pronounced for doom " : Miller’s Data of 
Jurisprudence, p. 292. 

(o) Manuel des Antiquitds Romainea, vol. 6, pt, i. p. 351, n. 

(bj Seo Smith’s Latin Dictionary, sub voo, lego, 

(o) Rettlesbip, sub voc. Lex. 

(tQ Clark, p. 31. 

(e) Muirhead, Historical Introduction to the Private Law of Borne, p. 19, 
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which has been laid or eottled — ^that whidi is ousloniary, not ihat 
which is established by authority (/). The root LAGH, however, 
must contain both the transitive and intransitive senses, and I do 
not know what evidence there is for the exclusion of the former from 
the signification of the derivative lam. Moreover, there seems no 
ground for attributing to lagu the meaning of custom. It seems 
from the first to have meant the product of authority, not that of 
use and wont. It is statwtwm,, not conauetudo. As soon as we meet 
with it, it is equivalent to dom. The analogy also of lex, geaetz, 
dom, 9ecrix6^, and other similar terms is in favour of the interpreta- 
tion here preferred (g). 


(f) Bkeat, sub voe. Law; Clark, p. 68. 

Ig) Much information as to the etymology and early meanings of legal 
terms is to be found in Miller’s Lata of Jurisprudence, paaaim. Bee dso 
■Walker's Science of International Law, pp. 21 — 26. 
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THE THEORY OP SOVEREIGNTY. 

In diBCussing the theory of the state, we noticed the distinction 
between sovereign and subordinate power (o). The former is that 
which, within its own sphere, is absolute and uncontrolled, while the 
latter is that which is subject to the control of some power superior 
and external to itself. We have now to consider in relation to this 
distinction a celebrated doctrine which we may term Hobbes's _^eory 
of. agye rei gn ty. It was not, indeed, originated by the English 
philosopher, but is due rather to the celebrated EVench publicist 
Bodin, from whom it first received definite recognition as a centraV 
element of political doctrine. In the writings of Hobbes, however, 
it assumes greater prominence and receives more vigorous and dear* 
out expression, and it is to his advocacy and to that of his modem 
followers that its reception in England must be chiefly attributed. 

The theory in question may be reduced to three fundamental 
propoaitiona : — 

1. That sovereign power is essential in every state ; 

2. That sovereign power is indivisible; 

3. That sovereign power is untimiled and illimitable. 

The first of these propositions must be accepted as correct, but 
the second and third would seem to have no solid foundation. The 
matter, however, is one of very considerable obscurity and complexity, 
and demands careful consideration. 

1. S overewwtv easential . It seems dear that every political 
so dety involves the prraenoe of supreme power. Por otherwise all 
power would be subordinate,' and this' supposition involves the 
absurdity of a series of superiors and inferiors ad infinitum. Yet 
although this is so, there is nothing to prevent the sovereignty which 
is thus essential from being wholly or partly external to the state. 
It is, indeed, only in the case of those states which are both indepen- 
dent and fully sovereign that the sovereignty is whoUy internal, no 
part of it being held or exercised ab extra by any other authority. 
When a state is dependent, that is to say, merely a separately 
organised portion of a larger body politic, the sovereign power is 


(a) Supra, § 41. 
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vested wholly or in part in the lai'gei* unity, and not in the 
dependency ilBeU. Similarly when a state, though independent, is 
only semi-sovereign, its autonomy is impaired through the possession 
and exercise oE a partial sovereignty by the superior state. In all, 
oases, therefore, sovereign power is necessarily present somewhere, but] 
it is not in aU cases to be found in its entirety within the borders of 
the state itself. 

2. Indivisible sovereignty . — E very st ate, it is said, necessarily^ in- 
volves hot merely sovereignty, but a soveieiijvj that is to say, one 
person or one body of pei-sons in' whom 'the totality of sovereign 
power is vested. Such poi^er, it is said, cannot be shared between 
two or more persons. It is not denied that the single supreme body | 
may be composite, as the English Parliament is. But it is alleged 
that whenever there are in this way two or more bodies of persons 
in whom sovereign power is vested, they necessarily possess it as joint 
ten.ants of the whole, and cannot possess it as teoiants in severalty of 
different parts. The whole sovereignty may be in A., or the whole of 
it in B., or the whole of it in A. and B. jointly, but it is impossible 
that part of it should be in A. and the residue in B. 

„ We may test this doctrine by applying it to the British con stitn- 
tion. We shall find that this .<j(ffl,stitution, in no way conforms to the 
principles of Hobbes on this point, but is on the contrary a clear 
instance of divided sovereipgity. The l egisla tiw sovereignty resides in 
the Crown andC'the two Houses of ParliaihenT’, hut' 'the executive 
soves'eigniy resides in the Crown by itself, the Houses of Parliament 
havhig hO share in it. It will be understood that we are here dealing 
exclusively with the law or legal theory of the constitution. The 
practico is doubtless different ; for in practice the House of Commons 
has obtained complete control over the executive government. In 
practice the ministers are tlie servants of tho logislalure and respon- 
sible to it. In law they are the servants of the Crown, through whom 
the Crown exercises that sovereign executive power which is vested in 
it by law, independently of the legislature altogether. 

In la w, then, the_exeoutive power of the Crown is sovereign,_heing 
absolute and uncontrolled 'within its own sphere. This sphere j.B_ not 
indeed jinlimiled' There are many things which the Crown cannot, 
do; it cannot pass laws or impose taxes. But what it can do it does| 
with sovereign power. By no other authority in the state can its' 
powers be limited, or the exercise of them controlled, or the operation 
of them annulled. It may be objected by the advocates of the theorylj 
in question that the executive is under the control of the legislature," 
I and that the snm-total of sovereign power is therefore vested in the 
I latter, and is not divided between it and the executive The reply is ' 
that the Crown is not merely itself a part of the legislature, but a 
part without whose conseut the legislature cannot exercise any 
fragment of its own power. No law passed by the two Houses of 
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Parliament is operative unless the Crown consents to it. How, then, 
can the legislature control the executive? Can a man be subject to 
himself 1 A power over a person, which cannot be exercised without 
that person’s consent, is no power over him at aU. A person is 
subordinate to a body of which he is himself a member, only if that 
body has power to act notwithstanding his dissent. A dissenting 
minority, fox example, may be subordinate to the whole assembly. 
But this is not the position of the Crown. 

The Epglish constitution, therefore, refognises a sovereign execu- 
tes, no less than a sovereign legislature. Each is supreme within 
its own sphere ; and the two authorities are kept from conflict by the 
fact 'that the executive is one member of the composite legislature. 
The supreme legislative power is possessed jointly by the Crown and 
, the two Houses of Parliament, but the supreme executive power is 
held in severalty by the Crown. When there is no Parliament, that 
is to say, in the interval between the dissolution of one Parliament 
and the election of another, the supreme legislative power is non- 
existent, but the supreme executive power is retained unimpaired by 
the Crown (b). 

This is not all, however, for, until the passing of the Parliament 
Act, 1011, the British constitution recognised a supreme judicature,*' 
I as well as a supreme legislature and executive. The House of Lords 
'in its judicial capacity as a court of flnal appeal was sovereign. Its 
judgments were subject to no further appeal, and its acts were 
subject to no control. What it declared for law no other authority 
known to the constitution could dispute. Without its own consent its 
judicial powers could not be impaired or controlled, nor could their 
operation he annulled. The consent of this sovereign judicature was 
no less essential to legislation, than was the consent of the sovereign 
execut ive. The House of Lords, therefore, held in severalty the 
supreme judicial power, while it shared the supreme legislative power 
■with the Crown and the House of Commons (c). 

3. I llimita ile apsereifjniji. Sovereign power is declared by the 
theory in question to be not merely essential and indivisible, but also 
illimitable. Not only is it uncontrolled within its own province, but 
that province is infinite in extent. " It appeareth plainly to my 
understanding,” says Hobbes (d), “ both from reason and Scripture, 


(b) As to the severance of legislative and executive sovereignty in the 
British constitution, see Anson, Law and Custom of the Constitution, Part I. 
pp. 39—41, 3rd ed. 

_ (e) As to the divisibility of sovereign power, see Bryoe'e Studies in 
History and Jvwisprudence, II. p. 70 : " Legol sovereignty is divisible, i.e., 
different branches of it may be concurrently vested in different persons or 
hodies, co-ordinate altogether, or co-ordinate partially only, though acting 
in different spheres." For a statement of the contrary opinion see Brown, 
Anstinian Theory of Law, p, 174. 

(d) Leviathan, ch. 20, Eng, Works, m. 194. 
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that the sovereign power, whether placed in one man, as in monarchy, 
or in one assembly of men, as in popular and aristocratical coinmon- 
weallhs, is as great as possibly men can be imagined to make it. ' 
And whosoever, thinking sovereign power too great, will seelc to make 
it less, must subject himself to the power that can limit it ; that is to 
say, to a greater.” So Austin (c) ; “ It follows from the essential 
difference of a positive law and from the nature of sovereignty and 
independent political society, that the power of a monarch properly 
so called or the power of a sovereign number in its collegiate and 
sovereign capacity, is incapable of legal limitation. . . . Supreme 
power limited by positive law is a fiat contradiction in terms.” 

This argument confounds the limitation of power with the sub- 
ordination of it. That sovereignty cannot within its own sphere be 
subject to any control is self-evident, for it foUows from the very 
definition of this species of power. But that this sphere is neces- 
sarily universal is a totally different proposition, and one which 
cannot be supported. It does not follow that if a man is free from 
the constraint of any one stronger than himself, his physical power 
therefore infinite. 

In considering this matter we must distinguish between power in 
fact andjpower in law. For here as elsewhere' that which is teue in 
law may not be true in fact, and vice versa. A rJe facio limitation 
of sovereign power may not be also a de jure limitation of it, and 
conversely the legal theory of the constitution may recognise limita- 
tions which are non-existent in fact (/). 

That sovereign iiower may be, and indeed necessarily is, limited 
de facto is sufficiently clear. Great as is the power of the government 
of a modern and civilised state, there are many things which it not 
merely ought not to do, but cannot do. They are in the strictest sense 
of the term beyond its de facto competence. For the power of a 
sovereign deiiends on and is measured by two things : fi^st, the 
physical force which he has at his command, and which is the 
essential instrument of his government; and second, the disposition 
of the members of the body politic to submit to the exercise of this 
force against themselves. Neither of these two things is unlimited in 
^xtfflit, therefore flie de facto sovereignty which is based upon thorn 
is not unlimited either. This is clearly recognised by Bentham (^). 
“ InTJEIs mbde of limitation," he says, " I see not what there is that 
need surprise us. By what is it that any degree of power (meaning 
political power) is established ? It is neither more nor less . . . than 

(e) I. 270. 

(/) The distinction between de jure or legal and de facto or practical 
sovereignty — sovereign power in law and sovereign power m foci — is admir- 
ably expressed and analysed in Bryce’s Studies m History and Jurispiudence, 
n. pp. 49—73. 

(g) Fragment on Government, oh. 4, sects. 36 , 36. 
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a habit of and a disposition to obedience. . . , This disposition it is 
as easy, or I am much mistaken, to conceive as being absent with 
regard to one sort of acts, as present with regard to another. For a 
body, then, which is in other respects supreme, to be conceived as 
being with respect to a certain sort of acts limited, aU that is neces- 
sary is that this sort of acts be in its description distinguishable from 
every other. . . . These bounds the supreme body in question has 
marked out to its authority ; of such a demarcation, then, what is 
the ef ect ? Either none at all, or this : that the disposition to 
obedience conhnes itself within these bounds. Beyond them the dis- 
position is stopped front extending; beyond them the subject is no 
more prepared to obey the governing body of his own state than that 
of any other. What difficulty, I say, there should be in conceiving a 
state of things to subsist, in whiiffi the supreme authority is thus 
limited — what greater difficulty in conceiving it with this limitation, 
than without any, 1 cannot see. The two states are, I must confess, 
to me alike conceivable ; whether alike expedient, alike conducive 
to the happiness of the people, is another question.” 

The follower of Hobbes may admit the de facto, but deny the de 
jure limitation of sovereign power. He may contend that even if • 
there are many things which the sovereign has no power to do in fact, 
there is and can be nothing whatever which he has no power to do 
in law. The law, he may say, can recognise no limitations in that 
sovereign power from which the law itself proceeds. 

I In reply to this it is to be observed that the law is merely the 
1 theory of things as received and operative within courts of justice. 
It is the reflection and image of the outer world seen and accepted 
as authentic by the tribunals of the state. This being so, whatever 
is possible in fact is possible in law, and more also. Whatsoever 

( limitations of sovereign power may exist in fact may be reflected in 
and recognised by the law. To allow that de facto limitatione are 
1 possible is to allow the possibility of corresponding limitations de 
jure. If the courts of justice habitually act upon the principle that 
certain functions or forms of activity do not, according to the con- 
stitution, pertain to any organ in the body politic, and therefore lie 
outside the scope of sovereign power as recognised by the constitution, 
then that principle is hy virtue of its judicial application a true 
principle of law, and sovereign power is limited in law no less than 
in fact. 

> The contrary view is based on that unduly nai-row view of the 
nature of law which identifies it with the command of the sovereign 
issued to his subjects. In this view, law and legal obligation are 
co-extensive, and the legal limitation of supreme power appears to 
involve the subjection of the possessor of it to legal obligations in 
respect to the exercise of it. This, of course, conflicts with the very 
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definition of sovereign power, and is clearly impossible (h). That 
' sovereign power may be legally controlled within its own province 
is a self-contradictory proposition j Uiat its province may have legally 
appointed bounds is a distinct and valid principle. 

There is one application of the doctrine of illimitable sovereignty 
which is of suificient importance and interest to deserve special 
notice. Among the chief functions of sovereign power is legislation. 
It follows from the theory in question, that in every political society 
there necessarily exists some single authority possessed of unlimited’ 
legislative power. This power is, indeed, alleged to be the infallible f 
test of sovereignty. In seeking for that sovereign who, according to 
the docti’ine of Hobbes, is to be found somewhere in every body politic, 
all that is necessary is to discover the person who possesses the power 
of making and repealing all laws without exception. He and he 
alone ie the sovereign of the state, for he necessarily has power over 
all, and in all, and is subject to none. 

As to this it is to be observed, that the extent of legislative power! 
depends on and is measured by the recognition accorded to it by the|| 
tribunals of the state. Any enactment which the law-courts decline^ 
to recognise and apply is by that very fact not law, and lies beyond 
■'the legal competence of the body whose enactment it is. And this is 
so, whether the enactment proceeds from a borough council or from 
the supreme legislature. As the law of England actually stands, 
there are no legal limitations on'^x^legislative power of the Imperial 
Parliament. No statute passed by it can be rejected as ultro vires 
bjTany court of law. This legal rule of legislative omnipotence may 
be wise or it may not ; but it is diJficuH to see by what process of 
reasoning the jurist can demonstrate that it is theoretically necessary. 

At no very remote period it was considered to be the law of 
England, that a statute made by Parliament was void if contrary to 
reason and the law of God {%). The rule has now been abandoned by 
the courts, but it seems sufficiently obvious that its recognition 
involves no theoretical absurdity or impossibility, however inex- 
pedient it may be. Yet it clearly involves the limitation of the power 
of the legislature by a rule of law. To take another example, the 
most striking illustration of the legislative omnipotence of the 
English Parliament is its admitted power of extending the term for 
which an existing House of Commons has been elected. Delegates 
appointed by the people for a fixed time have the legal power of 
extending the period of their own delegated authority. It is difficult 
to see any theoretical objection to a rule of the opposite import. 
Why should not the courts of law recognise and apply the principle 


(h) We have already seen that the state may and does owe legal duties to 
its Bubjeote, but that these duties are necessarily imperfect and. unenforce- 
able. 5«pro, § 70. 

(t) Per authorities, eee § 67. 

S.J. 
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that an existing Parliament is sovereign only during the limited 
time for which it was originally appointed, and is destitute of any 
power of extending that time? And in such a case would not the 
authority of the supreme legislature be limited by a rule of law ? 

The exercise of legislative power is admittedly subject to legal 
conditions j why not, then, to legal limitation's ? If the law can regu- 
|lato the manner of the exercise of legislative power, why not also 
jits matter 1 As the law stands. Parliament may repeal a statute in 
the same session and in the same manner in which it was passed. 
What, then, would be the effect of a statute providing that no statute 
should be repealed save by an absolute majority in both Houses? 
Would it not create good law, and so prevent either itself or any 
other statute from being repealed save in manner so provided ? What 
if it is provided further, that no statute shall be repealed until after 
ten years from the date of its enactment ? Is such a statutory provi- 
sion void? And if valid, wUl it not be applied by the law-courts, 
so that any attempt to repeal either it or any other statute less 
than ten years old will be ^sregarded, as beyond the competence of 
Parliament? And if a statute can be made unrepealable for ten 
years, how is it legally im/poasible that it should be made unrepeal- 
able for ever ? Such a rule may be very unwise, but by what ' 
argument are we to prove that it involves a logical absurdity ? 

In_resp6ot of its legislative omnipotence the English Parliament 
is almost unique in modern times. Most modern constitutions 
impose more or less stringent limitations upon the powers of the 
legislature. In the United States of America neither Congress nor 
any State Legislature posaesseB unrestricted powers. They cannot 
alter the constitutions by which they have been established, and 
those constitutions expressly withdraw certain matters from their 
jurisdiction. Where, then, is the sovereignty vested? The reply 
made is that these constitutions contain provisions for their altera- 
tion by some other authority than the ordinary legislature, and that 
the miseing lepalative power is therefore to be found in that body to 
which the right of altering the constitution has been thus entrnsted- 
In the T7nitedJ3ti;tes '&e sovereignty, it is said, is vested imt in 
Congress, but in a majority of three-fourths of the State Legis- 
latures ; this composite bod^lTas absolute power to alter the constitu- 
tiou, and is therefore unbound by any of the provisions of it, and 
is so possessed of unlimited legislative power. 

Now, whenever the constitution has thus entrusted absolute powers 
of amendment to some authority other than the ordinary legislature, 
this is a perfectly valid reply. But what shall we say of a constitu- 
tion which, while it prohibits alteration by the ordinary legislature, 
provides no other method of efiecting constitutional amendments? 
There is no logical impossibilty in such a constitution, yet it would be 
clearly imalterable in law. That it would be amended in defiance of 
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the law cannot be doubted, for a constitution which wiU not bend will 
sooner or later break. But all questions as to civil and supreme 
power are questions as to what is possible within, not without, the 
limits of the constitution. If there is no constitution which meets 
with due observance, there is no body politic, and the theory of 
political government is deprived of any subject-matter to which it can 
apply. The necessary datum of all problems relating to sovereignty 
is the existence and observance of a definite scheme of organised 
structure and oporation, and it is with this datum and presupposition 
that we must discuss the question of the extent of legislative power. 

Even where a constitution is not wholly, it may be partly 
unchangeable in law. Certain portions of it may on their original 
establishment be declared permanent and fundamental, beyond the 
reach even of the authority to which in other respects the amendment 
of the constitution is entrusted. Artide V. of the Constitution of 
the United States of America provides that no state shall be deprived 
of its equal suffrage in the Senate without its own consent. Having 
regard to this provision, what body is there in the United States 
which has vested in it unlimited legislative power 1 The same Article 
provides that certain portions of the Constitution shall be unalterable 
* until the year 1808. What became of sovereign power in the mean- 
time? (k). 


(k) As to the possibility of legal limitations of soveroim power, see 
loUinek, Das Becht des modernen Staates, I. pp. dS2 — idl; Pollock, luiis- 
prudonoo, pp. 270—373, 2nd ed. ; Sidgwiok, Elements of Politics, pp. 28 — ^20, 
023 — 038; Bryce, Studies in History and lurisprudence, H. 71. “Legal 
sovereignty, " says Lord Bryce, " may bo limited, i.e., the law of any given 
state may not have allotted to any ono person or body, or to all the persons 
or bodies talten together, who enjoys or enjoy supiome legislative or executive 
power, the right to legislate or to issue special ordocs on every subject what- 
ever." Brown, Austinion Theory of Law, pp. 168 — 164. 
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THE MAXIMS OP THE LAW, 

Lxgax maxims are the proverbs of the law. The; have the same 
merits and defects as other proverbs, being brief and pith; statements 
of partial truths. The; express general principles without the neces- 
sary qualifications and exceptions, and they are therefore much too 
absolute to be taken as trustworthy guides to the law. Yet they are 
not without their uses. Ealse and misleading when literally read, 
these established formulae provide useful means for the expression 
of leading doctrines of the law in a form which is at the same time 
brief and intelligible. They constitute a species of legal shorthand, 
useful to the lawyer, but dangerous to any one else ; for they can be 
read only in the light of expert knowledge of that law of which they 
are the riliptical expression. 

The language of legal maxims is almost invariably Latin, for they 
are commonly derived from the civil law, either literally or by 
adaptation, and most of those which are not to be found in the Roman 
sources are the invention of medieval jurists. The following is a 
list of the more familiar and important of them, together with brief 
comments and references. 

1. Acrcns non FAOir beum; msi mens sii bea. 

Leges Henrici Primi, V. 28 . (Thorpe’s Ancient Laws and 
Institutes of England, I. 511.) Coke’s Third Institute, f. 6. 

The act alone does not make the doer of it guilty, unless it is ^one 
with a guilty mind. Material without formal wrongdoing is not a 
ground of liability. The presence either of wrongful latent or of 
culpable negligence is a necessary condition of responsibility. See 
§§ 127, 132, 146. 


2. AnvERSTTS EXTRAnEOS vmOSA BOSSESSIO PBODEBSE SOLEI. 

D. 41. 2. 63. 

Prior possession is a good title of ownership against aJl who cannot 
show a better. In the civil law, however, from which this maxim is 
derived, it has a more special application, and relates to the 
conditions of possessory remedies. See § 161. 
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3. ApICBS JUIIIS NON STTNT juha. 

10 Co. Rep. 126. Of. D. 17. 1. 29. 4: Non oongruU de apidbus 
juris disputare. 

Legal prindples must not be carried to their most extreme conse- 
quences, regardless of equity and good sense. A principle valid 
-within certain limits becomes falsa when applied beyond these limits. 
The law must avoid the falsehood of extremes. 

4. OnSSANTE BATIONE nSGIS OESSAT 1,EX IFBA. 

In the application of this maxim we must distinguish between 
common and statute law. 

(1) Common la-w. A legal prindple must be read in the light of 
the reason for which it was estabUshed. It must not be carried 
further than this reason warrants, and if the ratio legia whoUy fails, 
-the law will fail also. 

(2) Statute law. To statute law the maxim has only a limited 
application, for such law depends upon the authority of the Utera 
legU. It is only when the letter of the law is imperfect, that recourse 
may be had to the reason of it as a guide to its due interpretation. 
The maxim in question, therefore, is valid only as a rule of 
restrictive interpretation. The complementary rule of extensive 
interpretation is, Ubi eadem ratio ibi idem jus- See Vangerow, I. 
sect. 26. 


5. CoQITATIONlS COBNAIA NBHO PATIT-an. 

D. 48. 19. 18. 

Thejihaughts and intents ^of men are not punishable. The law 
takes notice only of the overt and external act. In exceptional cases, 
however, the opposite maxim is applicable; Voluntas reputatur pro 
facto — ^The law takes the -will for the deed. See § 137. 

6. OoMiroNis ebeob facit Jtrs. 

Coke’s Fourth Inst. f. 240. Gf. D. 33. 10. 3. 5: Error jus facit. 

A precedent, even though erroneous, will make valid law, if its 
authority has been so widely accepted and relied on that its reversal 
has become inexpedient in the interests of justice. See § 68. 

7. CuiTrS BST SOLUM EIUS BBT USQUE AD OOELUM. 

Co. Litt. 4 a. 9 Co. Bep. 64. See § 155. 

8. Db minimis non cubat lbx. 

Cro. Eliz. 353. Of. the medieval maxim of the Civilians ; Minima 
non curat praetor. Dernburg, Eandekten, I. § 140. n. 5. 

The law takes no account of trifles. This is a maxim which 
relates to the ideal, rather than to the actual law. The tendency to 
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attribute undue importance to mere matters of fom — ^the failure to 
distinguish adequately between the material and the immaterial — ^is 
a characteristic defect of legal systems. 

9. Bx Nuno PAOTO nok obitub actio. 

Of, D 2. 14. 7. 4 : Nuda pactio obligationem non parit. C. 4. 65. 
27 ; Ex nudo pacto . . . actionem jure nostro nasci non potuisse. 

In EngUsh law this maxim expresses the necessity of a legal con- 
sideration for the vahdity of a contract. Nuckim pactum, is pactum 
sine causa promiUendi. In the civil law, however, tlie maxim 
means, on the contrary, that an agreement, to become binding, must 
fall within one of the recognised classes of legally valid contracts. 
There was no general principle that an agreement, as such, had the 
force of law. See § 124. 

10. Ex TTTBPI CAirSA NON OBITUB ACTIO. 

Of. D, 47. 2. 12. 1 . Nemo de improbitate sua consequitur actionem. 

An agreement contrary to law or morals can give rise to no right 
of action in any party to it, either for the enforcement of it, or'Stt 
the recovery of property parted with in pursuance of it. Of. the 
maxim • In pari delicto potior est conditio defendentis. See § 124. 

11. IgNOBANTIA XACTI BXOirSAT, IGNOBANTIA JtTBIS NON JSXCUSAT. 

Of. B. 22. 6. 9. pr. Begula est juris quidem ignorantiam cuique 
nocere, f acti vero ignorantiam non nocere. See § § 146, 147. 

12. lACrOSSIBTLITTlf NTJUiA OBLIGATIO BBT. 

B. 60. 17. 185. 

Otherwise: Lex non cogit ad impossibilia. ImposnbUilj is an 
ex cuse for the non-performance of an obligation — a rule of limited 
application. ' “ 

13. In JUBI! NON BEKOTA OAXTSA BBS PBOXIUA SPBOTATUB. 

Bacon’s Maxims of the Law, 1. 

A wrongdoer is not responsible for aU the harmful consequences of 
his unlawful act. Liability exists only when the causal connection 
is regarded by the law as suffixnently direct. All other daniage is said 
to he too remote. 

14. In pabi causa potiob est conditio possidentis. 

Of. B. 60. 17. 128. pr. • In pari causa possessor potior haberi 
debet. Also B. 20. 1. 10. B. 6. 2. 9. 4. 

Possession and ownership — fact and right — enjoyment and title — 
are presumed by the law to be coincident. Every man may therefore 
keep what he has got, until and unless some one else can prove that 
he himself has a better title to it. See § 107. 
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16. In PAai dbIiIcto potioji est conditio dbeendentis. 

Of. D. 50. 17. 164 : Oum par delictum est duorum, semper 
oneratur petitor. 

Identical in effect with the maxim : Ex turpi causa non oritur 
actio. 

16. Inteh arma leges silent, 

Cicero, Pro MUone, IV. 10. 

This maxim has a double application ; (1) As between tha state 
and its external enemies, the laws are absolutely silent. No alien 
enemy has any claim to the protection of the laws or of tho courts of 
justice. He is destitute of any legal standing before the law, and 
the government may do as it pleases with him and his. (2) Even as 
regards the rights of subjects and citissens, the law may be put to 
silence by necessity in times of civil disturbance. Necessitas non 
habet legem. Extrajudicial force may lawfully supersede the 
ordinary process and course of law, whenever it is needed for the 
protection of the state and the public order against illegal violence. 
See § 36. 

17. Invito beneticixtu: non dathe. 

D. 50, 17. 69. 

The law confers upon a man no rights or benefits which he does 
npt desire. Whoever waives, abandons, or disclaims a right will lose 
it. Sea §122. 

18. JUBIB PBABOEPTA BITHT HAEC ; HONBSTB VIVBKB, ALTEBUM NON 
LAEDEBE, BTraiA ODIQtFE TBIBUEBE. 

D. 1, 1. 10. 1. Just. Inst. 1. 1. 3. 

" These are the precepts of the law : to live honestly, to hurt no 
one, and to give to every man his own.’’ Attempts have been some- 
times made to exhibit these three praecepia juris as based on a logical 
division of the sphere of legal obligation into three parts. This, 
however, is not the case. They are simply different modes of express- 
ing the same thing, and each of them is wide enough to cover the 
whole field of legal duty. The third of them, indeed, is simply a 
variant of the received definition of justice itself: Justitia est con- 
stans et perpetua voluntas jue suum cuique tribuendi. D. 1. 1. 10. 
pr. Just. Inst, 1. 1. 1. 

10. Jus PXTBLICTril PBIVATOBOaC PACTIB MUTABI NON POTEST. 

D. 2, 14. 38. Of. D. 60. 17. 46. 1. 

By jus puilieum is meant that portion of the law in which tho 
pubUo interests are oonoemed, and which, therefore, is of absolute 
authority and not liable to be superseded by conventional law made 
by the agreement of private persons. Of. the maxim : Modus et con- 
ventio vincunt legem. See § 124. 
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20. MoDTTS ET CONVENTIO VINOENT IBOBM. 

Oo. Litt. 19a. 

The general law may within certain limits be derogated from by 
the agreement of the persons concerned. Agreement is a source of 
conventional law between the parties. The term modus in tliis 
maxim means conditions, limitations, or restrictions imposed on tho 
title to property by a grant, settlement, will, or other disposition. 
He who takes the property must take it sub modo — on the terms on 
which it is given to him. Modus legem dat dovatione. Go. Litt. 
19a. 


21. NECESSIIAS HON HABEI LEGEM. 

Cf. Bacon’s Maxims of the Law, 5 : Necessitas inducit privi- 
legium. A recognition of the jus necessitatis. See § 139. 

22. Neminem opobtet legibub esse sapieniiobem. 

Bacon, De Augmentis, Lib. 8. Aph. 58. Gf. Aristotle, Rhetoric, 
I. 16. 12. 

It is not permitted to be wiser than the laws. In the words of 
Hobbes (Leviathan, ch. 29), “the law is the public conscimice,'' and 
ovary citizen owes to it an undivided allegiance, not to be limited by 
any private views of justice or expediency. See § 16. 

23. Nemo plus jubis ad aliuu tbansfebbe potest, quam ipse 

HABEBBT. 

D. 60. 17. 64. 

The title of an assignee can be no better than that of his assignor. 
Cf. the maxim ; Nemo dat qui non habet. See § 163. 

24. Nemo tenetub se ipsum acctjsabe. 

The law compels no man to be his own accuser or to give any testi- 
mony against himself — a principle now limited to the criminal law. 
See § 175. 


26. Nemo eat qei non habet. 

No man can give a better title than that which he himself has. 
See § 163. 


26. Non omne quod licet honestum est, 

I). 60. 16. 144. pr. 

All things that are lawful are not honourable. The law is con- 
strained by the necessary imperfections of its methods to confer many 
rights and allow many liberties which a just and honourable man 
will not claim or exercise. 
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27. Nxjlltjs videtub dolo rAoaiiE, (jtii sxto ittbe toitub. 

D. 60. 17. 56. 

A malicious or improper motive cannot make wronglul in law an 
act whiok would be idghlful apart from such motive. The rule, 
however, is aubject to important limitatibns. See § 136. 

28. Qtri FAoiT PBB alitim:, facit feb sb. 

Co. Litt. 268 a. 

He who does a thing by the instrumentality of another is con- 
sidered as if he had acted in his own person. 

29. QtTI FBIOB BST XBAIFOBB FOTIOB BBT JtrBEi. 

Of. 0. 8. 17. 3 ; Sicut prior est tempore, ita potior jure. 

Where two rights or titles conSict, the earlier prevails, unless 
there is some reason for preferring the later. See § 85. 

30. Qtron fibbi non debbt, factum vaiec. 

6 Co. Eep. 38. 

) A thing which ought not to have been done may nevertheless, be 
perfectly valid when it is done. The penalty of nullity is not invari- 
ably imposed upon iHegal'acts. For example, a marriage may be 
irregularly celebrated, and yet valid; and a precedent may be con- 
trary to established law, and yet authoritative for the future. 

31. Bns JUDICATA PEO VEBITAEE ACCIPITUE. 

D. 1. 6. 26. 

A judicial decision is conclusive evidence inter partes of the 
matter decided. 


32. Rbsfondbat sufbbiob. 

Coke’s Fourth Inst. 114. 

Every master must answer for the defaults of his servant as for 
his own. See § 149. 

33. Sic uteke tuo ut alienum non iaedas. 

9 Co. Bep. 59. 

Every man must so use his own property as not to harm that of 
another. This is the necessary qualification of the maxim that every 
man may do as he will with his own. See § 164. 

34. SUMMUM JUS SUMMA IHJUEIA. 

Cicero, De Off. 1. 10. 33. 

The rigour of the law, untempered by equity, is not justice but 
the denial of it. 
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35. Sttpemticies solo cbdit. 

GaiuB, 2. 73. 

Whatever is attached to the land forms part of it. Of. Just. Inst. 
2. 1. 29 ; Onme quod inaedidcatur solo cedit. See § 155. 

36. Ubi hadem; batio, ibi iduk jus. 

This is the complement of the maxim, Cessante rations legis, 
cessat lex ipsa. A rule of the common law should be extended to all 
oases to which the same ratio applies, and in the case of imperfect 
statute law extensive interpretation based on the ratio legis is per- 
missible. See Vangerow, 1. sect. 25. 

37. tJni atrs ibi nBjosniuM. 

Of. the maxim of the Civilians . Ubi jus non deest neo actio 
deesse debet. Puchta, II. sect, 208, n.b. 

Whenever .there is a right, there should also be an action for its 
en forcem ent. That is to say, the substantive law should determine 
the scope of the law of procedure, and not vice versa. Legal pro- 
cedure should be sufficiently elastic and comprehensive to afiord the 
requisite means for the protection of all rights which the substantive 
law sees dt to recognise. In early systems this is far from being the 
case. We there find remedies and forms of action determining 
rights, rather than rights determining remedies. The maxim of 
primitive law is rather, Ubi remedium ibi jus. 

38. VlGILANIIBUB HON nOBKIBSTIBtlB JUnA aUBYKHinN'r. 

Of. D. 42. 8. 24 ; Jus civile vigilantibus scriptum est. 

Iffie law is provided for those who wake, not for those who slumher 
and sleep. He who neglects his rights will lose them. It is on this 
principle that the law of prescription is founded. See § 162. 

39. Tolenti non bit injubia. 

Of. D. 47. 10. 1. 5: NuUa injuria est, quae in volentem fiat. 

No man who consents to a thing will be suffered thereafter to 
complain of it as an injury. He cannot waive his right and then 
complain of its infringement. 
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THE DIVISIONS OF THE LAW. 

Ekolibh law possesses no received and authentic scheme of orderly 
arrangement. Exponents of this system have commonly shown them- 
selves too little careful of appropriate division and classidcation, and 
too tolerant of chaos. Yet we must guard ourselves against the oppo- 
'site extreme, for theoretical jurists have sometimeB fallen into the 
contrary error of attaching undue importance to the element of form. 
They have esteemed too highly both the possibility and the utility of 
ordering the world of law in accordance with the straitest principles 
of logical development, It has been said by a philosopher concerning 
human institutions in general, and therefore concerning the law and 
its arrangement, that they exist fox the uses of mankind, and not in 
order that the angels in heaven may delight themselves with the view 
of their perfections. In the classification of legal principles the' 
requirements of practical convenience must prevail over those of 
abstract theory. The claims of logic must give way in great measure 
to those of established nomenclature and familiar usage; and the 
accidents'i of historical development must often be suSered to with- 
stand the rules of sci^entific order. Among the various points of view 
of which most brandhes of the law admit, there are few, if any, which 
may be wisely adopted throughout their whole extent, and among the 
various alternative principles of classifi.cation, expedience allows of 
no rigidly exclusive and consistent choice. There are few distinc- 
tions, however important in their leading applications, which may 
not rightly, as they fade towards the boundary line, be replaced by 
others which there possess a deeper significance. We may rest 
content, therefore, if, within the limits imposed by the needfnl con- 
formity to received speech and usage, each portion of the law is 
dealt with in such of its aspects as best reveals its most important 
characters and relations, and in such order as is most consistent with 
lucid and concise exposition. 
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1. The Introductory Tortion of the Law. 

Tha first portion of the corpus juris is of an introductory nature, 
consisting of all those rules whi<^ by virtue of their preliminary 
character or of the generality of their application cannot be appro- 
priately relegated to any special department. This introduction may 
be divided into four parts. The first of them is concerned with the 
sources of law. It comprises all those rules in accordance with which 
new law obtains recognition and tlie older law is modified or abro- 
gated. It is here, for example, that we must look for the legal 
doctrine as to the operation of precedent, custom, and legislation. 
The second part of the Introduction deals with the interpretation of 
law. Here we shall find the rules in accordance with which the 
language of the law is to be construed, and also the definitions of 
those terms which are fitly dealt with here, because common to several 
departments of the law. In the third place the Introduction com- 
prises the principles of private international law — ^the principles, 
that is to say, which determine the occasional exclusion of English 
law from English courts of justice, and the recognition and enforce- 
ment therein of some foreign system which possesses for some reason*' 
abetter claim to govern the ease in hand. Fourthly and lastly, it is 
necessary to treat as introductory a number of miscellaneous ^rules 
which are of so general an appUoation as not "to be appropriately 
dealt with in any special department of the legal system. 


2. Private and Public Law. 

After the Introduction comes the body of Private Law as opposed 
to that of Public Law. By general consent this Homan distinction 
between jus privatum and jus publicum is accepted as the most funda- 
mental division of the corpus juris. Public law comprises tha ssylsfl. 
which specially relate to the structure, powers, rights, and actiyitiffl 
ofJiIia..state. Private law includes all the residue of legal principles. 
It comprises all those rules which specially concern the subjects of 
the state in their relations to each other, together' with those rules 
which are common to the state and its subjects. In many of its 
actions and relations the state stands on the same level as its 
^ subjects, and submits itself to the ordinary principles of private law. 
H It owns land and chattels, makes contracts, employs agents and ser- 
/ vants, and enters into various forms of commercial undertaking; 

I and in respect of all these matters it difiers little in its juridical 
position from its own subjects. Public law, therefore, is not the 
whole of the law that is applicable to the state and to its relations 
with its subjects, but only those parte of it which -are difierent from 
the private law concerning the subjects of the state and their rela- 
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lions io encli other. For this roasoii private law precedes public in 
the order of exposition. The latter presupposes a knowledge of the 
former. 

The two divisions of public law are constitutional and administra- 
tive law. It is impossible, however, to draw any rigid line between 
these two, for they differ merely in the degree of importance pertain- 
ing to their subject-matters. Constitutional law deals with the 
structure, powers, and functions of the supreme power in the state, 
together witli those of all the more important of the subordinate 
departments of government. Administrative law, on the other hand, 
is concerned with the multitudinous forms and instruments in and 
through which the lower ranges of governmental activity manifest 
themselves. 


3. rit'tl and Criminal haw. 

Within the domain of private law the division which calls for 
primary recognition is that between civil and criminal law. Civil law 
■^s that which is concerned with the enforcement of rights, while 
criminal law is concerned with the punishment of wrongs. We have 
examined and rejected the opinion that crimes are essentially ofiences 
against the slate or tho community at large, while civil wrongs are 
committed against private persons. According to the acceptance or 
rejection of thie opinion, criminal law pertains either to public or to 
private law. Our olassification of it as private is unaffected by the 
fact that certain crimes, such as treason and sedition, axe offences 
against tho state. As already explained, logical consistency in the 
division of the law is attainable only if we are prepared to disregard 
tho requirements of practical convenience. G-reater weight is wisely 
attributed to the fact that ti'oason and robbery are both crimes, than 
to the fact that the oue is an offence against the state and the other 
an offence against an individual. 

Just as the law which is common to both state and subject is con- 
sidered under the head of private law alone, eo the law which is 
common to crimes and to civil injuries is dealt with under tho head 
of civil law alone. It is obvious that there is a great body of legal 
prindplea common to the two departments. The law as to theft 
involves the whole law as to the acquisition of property in chattels, 
and the law of bigamy involves a considerable portion of the law of 
marriage. The arrangement sanctioned by usage and convenience is, 
therefore, to expound first the dvil law in its entirety, and there- 
after, under the title of criminal law, such portions of the law of 
crime as are not already comprehended in the former department. 
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4’. SvihsianliivB Law and the Law oj Procedure. 

Civil and criminal law are each divisible into two branches, 
namely substantive law and the law of procedure, a distinction the 
nature of which has already been sufficiently considered. 


5. Divisions of the Subsia/ntive Civil Law, 

The substantive civil law may be conveniently divided, by refer- 
ence to the nature of the rights with which it is ooncemed, into three 
great branches, namely the law of property, the law of obligations, 
and the low of status. The first deals with proprietary rights in 
rem, the second with proprietary rights in personam, and the third 
with personal as opposed to proprietary rights. 

6. The Law of Froperty. 

Although the distinction between the law of property and that of 
obligations is a fundamental one, which must be recognised in any 
orderly scheme of daasification, there is a great part of the substan- 
tive civil law which is common to both of these branches of it. Thus, 
the law of inheritance or succession concerns all kinds of proprietary 
rights whether in rem or in personam. So also with the law of 
trusts and that of securities. In general the most convenient method 
of dealing with these common elements is to consider them once for 
aU in the law of property, thus confining the law of obligations to 
those rules which are peculiar to obligations ; just as the elements 
common to civil and criminal law are dealt with in the civil law, and 
those common to private and public law in private law. 

The law of property is divisible into the following chief branches ; 
(1) the law of corporeal property, namely the ownership of land and 
chattels j (2) the law of immaterial objects of property, such as 
patents, trade-mark'sj'and copyrights ; (3) the law of encu mbrffl ces or 
jura in re aliena, such as tenancies, servitudes, trusts, and securities ; 
(4) the law of testamentary and intestate succession. 


7. The Law of Obligations. 

The law of obligations comprises the law of contracts, the law of 
torts, and the law of those misceUaneous obligations which are 
neither contractual nor delictol. It may be convenient to consider 
under the same head the law of insolvency, inasmuch as the essential 
significance of insolvency is to be found in its operation as a method 
of discharging debts and liabilities. Alternatively, however, this 
branch of law may be included in the law of property, inasmuch as it 
deals with one mode of divesting proprietary rights in general. In 
the law of obligations is also to be classed the law of companies, this 
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being esBontially a development of Uxe law of the contract of partner- 
ship. Under the head of companies are to be comprised all forms of 
contTooiwil incorporation, aU other bodies corporate pertaining either 
to public law or to special departments of private law with which they 
are exclusively concerned. The general doctrine as to corporations is 
to be found in the introductory department of the law. 


8. The Law of Status. 

The law of status is divisible into two branches dealing respec- 
tively with domestic and extra-domestic status. The first of these 
is the law of ^smily relations, and deals with the nature, acquisition, 
and loss of aU those personal rights, duties, MabUities, and dis- 
abilities which are involved in domestic relationship. It falls into 
three divisions, concerned respectively with marriage parent^e, and 
guardmnship. The second hrancdi of the law of status is concerned 
with all the personal rights, duties, liabilities, and disabilities, which 
are external to the law of the family. It deals, for example, with the 
personal status of minors (in relation to others than their parents), 
of married women (in relation to others than their husbands and 
'' children), of lunatics, aliens, convicts, and any other dasses of 
persona whose personal condition is sufficiently characteristic to call 
for separate consideration (a). 

There is one class of personal rights which ought in logical striot- 
nesB to be dealt with in the law of status, but is commonly and more 
conveniently considered elsewhere — ^those rights, namely, which are 
called natural, because they belong to all men from their birth, 
instead of being subsequently acquired: for example, the rights of 
life, liberty, lepptation, and freedom from bodily harm. These are 
personal rights and not proprietary ; they constitute part of a man’s 
status, not part of his estate ; yet we seldom find them set forth in 
the law of status (h). The reason is that sudi rights, being natural 
and not acquired, call for no consideration, except in respect of their 
I violation. They are adequately dealt with, therefore, under the head 
of dvil and criminal wrongs. The exposition of the law of Hbel, for 
example, which is contained in the law of torts, involves already the 
proposition that a man has a right to his reputation ; and there is no 
occasion, therefore, for a bald statement to that effect in the later law 
of status. 


(a) Ho small part of this branch of the law of status, however, may be 
conveniently dealt with m connexion with various departments of the law of 
property and obligations. It may be best, for example, to discuss the con- 
tractual capacity of different classes of persons in the law of oontraots, 
instead of in the law of the personal status of these persons. 

(b) Blaokstone, however, is sufficiently scrupulous in respect of logicsl 
arrangement to include them in this department of the law. 
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THE TEBJUTORT OP THE STATE. 

Ih Chapter V. § 38, the legal conception of state-territory has been 
very briefly considered. Territory was there defined as being that 
portion of the earth’s surface which is in the exclusive possession 
and control of the state. Though this definition is perhaps sufflcient 
fpr the limited purposes of that chapter, the complexities of modem 
constitutional arrangements and international relations are such as to 
render necessary for any oomplete analysis a much more detailed 
consideration than that which would have been there appropriate. 
The purpose of this Appendix is therefore to supplement the brief 
and general statement contained in Chapter V. by considering the 
conception of state-territory with special reference to the constitu- 
tional structure of the British Empire. 

The British Empire, if we use that term in its widest permissible 
sense, consists of two parts which are essentially diflerent from each 
other in their constitutional and international significance. The 
first part consists of the British Dominions, and the second of the 
British Protectorates, 

The British Domipione axe themselves divisible into twp parts, 
The first consists of the British jeahn, that is to say, the United 
Kingdom of Great Britain and Ireland. The second consists of the 
British Possessions, that is to say, all the British dominions beyond 
the seas (a). These possessions are part of the King’s dominions, 
but they are not port of his kingdom or realm. They are depen- 
dencies of the realm, that is to say, accessory or appurtenant thereto 
but not incorporated therein. The distinction between the British 
realm and British poBBessions pertains to English legal history 
rather than to legal theory. In earlier times there were three d is- 
ti nct method s by which the King of England extended his dominions. 
The first was that of extending the borders of thatealm or,kingdorp 


S.J. 


(a) Interpretation Act, 1889, s. 18. 


35 
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of Bngland. The leahn grew by incorporating as constituent 
portions thereof adjoining territories acquired by conquest or other- 
wise. It was in this manner that the petty kingdoms of the Saxon 
Kings grew into the kingdom of England. The second method was 
that by which the King, instead of extending his realm of England, 
acquired by inheritance or otherwise some other realm which he 
held concurrently with his English kingdom but did not incorporate 
therewith. This concurrence of two kingdoms and two crowns is 
known as a personal union between them, as opposed to the real 
union of incorporation. Thus James I. became by inheritance King 
of England, while already King of Scotland. But England and 
Scotland were not thereby merged together into a single realm. He 
held and governed two separate realms, one in right of his crown of 
England, and one in right of his crown of Scotland. In 1706, by the 
Act of Union, this merely personal union came to an end, and the 
two realms of England and Scotland were united together and became 
the new realm of Great Britain. In 1800 a similar personal union 
between the realm of Ireland and the realm of Great Britain came to 
an end by the statutory union of both into the United Kingdom of 
Great Britain and Ireland. Since then the King’s realm has remained ^ 
unaltered, although his dominions have extended far and wide. The 
tlufd and last method by which the extension of the King’s dominions 
is effected, is by the annexation _of_t6grj±o-ry, not as part of the 
realm, but as accessory thereto. It is in this fashion that the 
colonies and other possessions beyond the seas have been acquired. 
On the one hand those far-off colonial possessions were not acquired 
in right of another crown or by way of merely personal union, as in 
the case of Scotland, Ireland, or Hanover. Nor, on the other hand, 
were they acquired by way of incorporation within the King’s existing 
realm. His overseas Empire grew by a process intermediate between 
these two extremes. Tlwse new don^ions were acquired in right of 
his^ crown of England and not otherwise; they belonged to him, that 
is to say, in his' capacity as King of England. But on the other 
hand they were not conceived as extensions of the realm of England, 
but merely as accessory or appurtenant thereto. They were English 
territory but not part of England. They were dependencies o'fTilie 
realm and not portions of it. The distinctions so drawn between the 
realm and its dependencies was one of great practical importance. 

' It is by virtue of this distinction that tlie British Empire has grown 
into its present form as a composite, imperial, and world-wide state, 
consisting of many constituent and self-governing slates, each with 
its own legislature, government, and legal system, but subject 
throughout to the King and Parliament at Westminster. The dis- 
tinction between the realm and its dependencies, however, did not 
begin with the era of colonial expansion overseas. It originated 
) within the British Islands themselves. Wales, for example, was a 
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dependency of the realm long before it became part of the realm. Its 
union with England by Act of Parliament in 1636 was the incorpora- 
tion of one of the King’s dominions, held by him in right of his 
crown of England, with the realm of England itself. This union 
therefore differed essentially from the subsequent union between 
England and Scotland, which was the union of two of the King’s 
realms, not the union of his realm with one of its dependencies. 

The legal position of the realm itself has within the last few 
years undergone a singular change. It was formerly a unitary 
state. Now, since the extension of self-governing authority to 
Ireland by the Government of Ireland Act, 1920, and the Irish Free 
State Constitution Act, 1022, it has become a composite state, inas- 
much as certain portions of the realm have become themselves depen- 
dent slates within its borders. Northern Ireland and the Irish Free 
State have now a system of government— legislative, executive, and 
iudicial^distinct from that of the rest of the realm, namely Great 
Britain. Ireland still retains its legal status as part of the United 
Kingdom of Great Britain and Ireland. The two self-governing 
stales into which Ireland has been divided are not dependencies of the 
• realm or British possessions, like India, Canada, or Australia, but 
remain part of the realm itself. But the new position attained by 
Ireland marks the establishment within the realm of that system of 
composite self-government which has hitherto been confined to the 
King’s posBessions beyond the seas. 

The word realm is also used in a jiarrow sense to mean England 
only, and not tHe whole of the United Kingdom ; as when we speak 
oFlhe common custom or the common law of the realm. England is 
the old realm — the realm which is governed by the common law — ^the 
realm of English law and of English courts. When the new realm of 
Great Britain was constituted by the union of England and Scotland, 
this political union was not also a union of territorial laws and of the 
territorial jurisdiction of the law courts. There came into existence 
for the first time a distinction between the territorial area of the 
kingdom and the territorial, area of the jurisdiction of English 
courts and of the authority of English law. The latter area was once 
in truth the realm, and may still for many purposes be conveniently 
called by that name. 

The established classification of the British possessions beyond the 
seas is largely a matter of historical development rather than of law. 
They are classified as foUows : — 

1. TheBritiaTi Talaj idH-nther than Great Britain and Ireland — ^that 
is to say, the Channel Islands and the Isle of Man, ’These are not 
part of the realm, but are dependencies of the realm. Legally they 
are in the same position as colonies, but for historical reasons they 
are not dassified as such. 



548 


Appendix Y. 


2. British India, that is to say, that part of India which is a 
British dominion, as opposed to those numerous portions which are 
still recognised as the territory of protected Indian princes and axe 
therefore in law British protectorates. 

3. British Colonies, that is to say, all British dominions beyond 
the seas wHch possess separate local government, other than the 
British Islands and British India (b). 

4. British Settlem^ts, that is to say, those petty British posses- 
sions which though annexed by the Crown as part of the Empire have 
not yet acquired the status of a colony by the estahttshment of any 
separate system of local government, and for the government of which 
by the Crown itself statutory provision has been made by the British 
Settlements Act, 1Q87. 

The remainder of the British Empire, after deducting the British 
dominions, consists of the Bptish protectorates. Examples are 
Zanzibar, Bechuanaland, Nigeria, Uganda, Borneo, Tonga, and the 
niunerouB Brotected Native States of.^ndia. 

The common element which enables the dominions and the protec- 
torates to be classed together as constituting the British Empire 
consists in the exercise of external sovereignty by the Brit ish Crow n. ^ 
Sovereignty, in thiToonnexion, means the authority power or juris- 
diction of a state in respect of any territory. External sovereignty 
means exclusive sovereignty as against all other states external to 
that territory. It means the exclusion of all such other states from 
any exercise by them of any right, title or authority over the territory 
in question. It is sovereignty quoad extSTOS. Interrml sovereignty, 
on ^e other hand, is power, jurisdiction and authority claimed and 
exercised within the territory in respect of the government of the 
inhabitants thereof. These two kinds of sovereignty may or may not 
be combined and exercised concurrently by 'the same state in respect 
of the^ same territory. In the case of all British dominions they are 
so combined and exercised. In the case of aU such dominions the 
Crown claims not merely external sovereignty, in respect of the 
exclusion of all alien interference on the part of other states, but also 
internal sovereignty in respect of the exercise within the territory of 
unrestricted governing authority. In_the case of a protectorate, how- 
ever, this conenrrance of the two kinds of sovereignty does not 
necessarily exist. Although external sovereignty is essential, internal 
sovereign^ may or may not exist ; andTIf it does exist, it may or may 
not exclude the concurrent exercise of a measure of internal sove- 
reignty by a local government which is still suffered to exist and to 
exercise its internal functions. 

With reference, therefore, to internal sovereignty pro tectora tes 
are of th ree kin ds : — 


(b) Intey)tetation Act, 1889, s. 18. 
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1. The fiist consists of those protectorates over which the Crown 
exercises external sovereignty only. The internal sovereignty is left 
wholly to some local government to which the territory is recognised 
as still belonging, notwithstanding the fact that as against all other 
states the territory is regarded as exclusively within British jurisdic- 
tion. This is understood, for example, to be the case with the Pro- 
tected Native States of India. Externally these states are included 
within the outer boundaries of the British Empire. They possess no 
international relation to other states. The internal government of 
these states, however, is solely in the hands of their own native 
princes. Whatever authority is exercised over them by the Crown is 
exercised by way of international relationship and diplomacy only, 
and not by way of constitutional law. 

2. The s econd class of protectorates consists of those in which the 
Orown_ exercises not merely exclusive external sovereignty, but also 
some measure of internal sovereignty, concurrently, however, with 
some other local state to which the territory belongs. This is so, for 
example, with the protectorate of Zanzibar. The internal govern- 
ment of such protectorates is divided between the British Crown and 

, a local ruler who bears an international relation to the Crown and 
is not merely, like the governor of a colony, an agency of local govern- 
ment to whom the constitutional law of the Empire has delegated a 
portion of the Crown’s authority. Some portions of the mtemal 
government are exclusively British, while the remaining portions are 
committed to the local authority, and the boundary-line between the 
two jurisdictions is drawn as the Crown, in the case of each protec- 
torate, thinks ht. The authority of the Crown so to exercise internal 
sovereignty in British protectorates is recognised and regulated by 
an Act of Parliament known as the Foreign Jurisdiction Act, 1890. 
Under this Act Orders in Council are issued determining in respect 
of each protectorate the organisation, extent and exercise of royal 
governing authority within that protectorate. 

3. The t hird cl ass of protectorates is that in which the Crown exer- 
ci^ not merely external sovereignty, but also exclusive internal 
s overeig nty. The entire government of the protectorate is in British 
hands. i.ny system of local government which exists is not, as in 
the second class of protectorates, that of a state recognised as 
possessing an international relation to the Crown, but is that of a 
constitutional instrument or agency of the royal authority. 
Bech nan oland, Nigeria and other African protectorates are examples 
of this aLass. The royal authority in such protectorates is exercised 
by Orders in Council under the Foreign Jurisdiction Act, 1800, in the 
same manner as in protectorates of the second class (c). 


(o) Examples of Orders in Council under this Act may be seen in Yolume 
V, of the Statutory Buies and Orders Bevised (1904). 
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Protectorates of the first and second kind are commonly dis- 
tinguished as Protfictfldt States, in respect of the ex^tence therein of a 
semi-independent government of international statue. Protectorates 
of the 'E&ird class, within which there is no such government, are con- 
veniently distinguished ae Colonial Protectorates, in respect of the 
close resemblance which exists between them and a British colonial 
possession. 

I have already said that the essential element common both to 
British dominions and to British protectorates is the exercise by the 
British Crown of an exclusive claim of external sovereignty. Both 
the King’s dominions and his protectorates are held by him in his 
exclusive possession and authority adveriua extraneos. It now 
remains to inquire what is the essential difierence between these two 
portions of the Empire. It is clear from the foregoing observations 
that this distinction cannot be found in the presence or absence of 
British internal sovereignty. For we have seen that in one class of 
protectorate such sovereignty is not exercised, while it is exercised in 
the other two classes. Neither can the distinction be found in the 
presence or absence of a semi-independent government recognised as 
possessing an international as opposed to a constitutional relation 
with the Crown. For we have seen that in the case of a colonial pro- 
_ tectorate no such government exists. What, then, is the true (Jistinc- 
i t igi ? It lies essentially in this, that thq constitutional law of Jjiie 
I Empire recognises British dominions as British territory, and refuMS 
such recognition to British protectorates. 

We may put the same distinction in another manner. Internal 
sovereignty — ^that is to say, the exercise by a state of its governing 
authority or jurisdiction within a territory— is of two kinds, distin- 
guishable as termtoiial and extra4erritoria|. Territorial sove- 
reignty is that which is possessed and exercised by a state within 
its own territory. Extra-territorial sovereignly is that which is 
possessed and exercised by a state in territory which is not its own, 
but is either the territory of some other state or is not that of any 
state at all. Extia-teiritoyial sovereignty is knoiyn in the language of 
English constitutional law as4,oreign jurisdiction, and is the subject- 
matter, as already indicated, of the Foreign Jurisdiction Act, 1890. 
It is jurisdiction within territory which is foreign to the Crown, 
because it does not belong to the Crown. It may or may not be the 
territory of some other state. 

Within British dominions the jurisdiction or -sovereignt y of ... the 
Crown. 13 territorial ; within_ British, protectorates . it, js ..extra- 

teTritorial.«»>.farqj,gn. 

The three classes of protectorates may therefore be distinguished 
as follows : — 
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1. Protected States, in respect of whldi the Crown exercises 
ej^emal soverMgnty bnly, without foreign jurisdiction, the sole in- 
ternal governing authority being the territorial jurisdiction of the 
protected state itself. 

2. Protected States in respect of which the Crown exercises not 
only external sovereignty, but also a certain measure of foreign jurls- 
diotirai, the internal government of the territory being divided 
between the extra-territorial sovereignty of the Crown and the 
territorial sovereignty of the protected state itsdf. 

3. Colonial Protectorates, in respect of which the Crown exercises 
not only external sovereignty, but also foreign jurisdiction, and in 
which there is no local government exercising any concurrent 
authority by way of territorial sovereignty. 

A 'British protectorate may therefore be defined as a territory over ' 
which the Crown exercises external sovereignty, and in which any 
internal sovereignty which may be exercised by tAe Crown is exercised 
by way of foreign jurisdiction merely, and not, as in the case of 
British dominions, by way of territorial sovereignty. ‘ 

It must be noted, however, that foreign jurisdiction is not limited 
to protectorates. It may be exercised within territories which are not 
within Ihe "external sovereignty of the Crown, and are therefore not 
inclu'iled^ within the British Empire at bU. By treaty or otherwise 
the Crown, in common with other European Governments, has 
acquired a certain measure of internal governing authority within 
the territories of certain states in which, by reason of their imperfect 
civilization and development, such jurisdiction is required for the 
protection of British interests, but in respect of whidi no external 
sovereignty is claimed as in the case of prolectoxates. In Qhi^, for 
example, the Crown exercises in this manner legislative and judicial 
authority over resident British subjects. This legislation assumes 
the form of Orders in Council, and tlie'laws so made are judicially 
administered by British courts sitting within Chinese territory and 
there exercising extra-territorial or foreign jurisdiction. 

This, indeed, is the earliest form of foreign jurisdiction, and it 
was primarily with reference thereto that the Eoreign Jurisdiction 
Act, 1890, and the earlier Acts for the same purpose were enacted. 
There is no legal difference between the internal jurisdiction which 
the Crown exercises in China and that which it exercises within the 
Colonial Protectorate of Bechuanaland or within the protected State 
of Zanzibar. In aU these oases equally, the legal basis of the 
Crown’s authority is to be found in the Foreign Jurisdiction Act, 
and it is exercised by means of Orders in Council issued under that 
Act. 
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The foregoing dlstindiione are indicated in the following tables 
f The realm of the United Kingdom. 


Bxternal 


Internal 


/Over British 
dominions 


British possessions. 

yWithont foreign jiiris-N 
diction 


Over British 
protectorates \ 


/Territorial 
jurisdiction 


With foreign juris- 
diction concurrent 
■wiUi local terri- 
torial sovereignty . 

With foreign juris-' 
diction exclusive of 
local territorial 
sovereignty 

In British Dominions. 


Protected States. 


Colonial 

protectorates. 


/In British . 
protectorates 


Foreign , 

jurisdiction! 


I Concurrent 
'with local 
territorial 
sovei’eignty 


Bxclusive 
of local 
territorial 
\sovereignty 


Protected 

States. 


Colonial 

protector- 

ates. 


In independent States ; e.g., China. 


The statement that a British protectorate is not British territory 
creates no difficulty in the case of protected states as opposed to 
colonial protectorates. In such states the territory is that of the 
protected government which exercises internal, territorial sovereignty 
there, and not that of the Crown, which exercises merely external 
sovereignly and some measure of foreign jurisdiction. ThajrigbAof 
the Crown over such territory is in the nature not of domvgwim^hgjii 
of jus in re aliena. What is the meaning, however, of t he stat ement 
British <j(jlpniaLp5otect®C?te.is not British territtny ? There is 
no other state to which the territory” c^’Ee regardWi as belonging. 
The whole governing authority of such a protectorate, whether 
external or internal, is in the hands of the Crown. In respect of the 
nature and extent of such governing authority, there is no practical 
or de facto difference between a colonial protectorate and a British 
colony. If, therefore, the territory of a state is correctly and suffi- 
ciently dedned as territory over which the state exercises exclusive 
sovereignty and jurisdiction, the Protectorate of Nigeria is as much 
British territory as is the Crown Colony of Hongkong. , 

The only solution of this difficulty lies in the recognition in the 
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case of territory, as in the case of so many other legal conceptions, of 
the distinction between that which exists in fact and that which 
exists in law. All British territory in fact is not British territory in 
law. British territory de facto is that in which the Crown does in 
fact exercise exclusive governing authority. Britisli territory de jttre 
is that which is recognised by the ipse dixit of the law as being 
British territory. If the law grants no such recognition, the jnris- 
diction exercised by the Crown is in law foreign or extra-territorial 
jurisdiction only, and not territorial sovereignty, even though in fact 
it differs in no respect from that which is exercised over a British 
possession. By the law of England the status of British territory is 
not acquired merely by the de facto exercise of sovereignty and 
jurisdiction, however complete or exclusive. The esgential legal pre- 
requisite is the voluntary act of the Crown known as annexation. 
Before any territory becomes in law British territory, the Crown 
must in the exercise of the royal prerogative, whether formally or by 
necessary implication, elect to annex or incorporate that territory as 
one of the Crown’s possessions and as the subject of its territorial 
sovereignty, and not merely elect to exercise in respect of it that 
foreign or extra-territorial jurisdiction which is in legal theory dis- 
tinct from territorial sovereignty, though in fact it is often indis- 
tinguishable from it. T he only reason, therefore, why a colonial 
protectorate is not BritisiTtSBiory and a British possession is ths 
ipse dixit of the Crown and of the law. ^tei pro ratione voluntas. 
Moved by practical considerations, partly of a legal and partly of a 
political or international nature, the Crown, while willing in efiect 
to exercise over foreign territory such external sovereignty and in- 
ternal jurisdiction as amount in fact to complete and exclusive 
governing authority, nevertheless refuses to annex it as a British 
possession and therefore to confer upon it the status of British 
territory. 

The l egal differences betweep a protectorate which is. British 
territory in f act )n it not in law and a BrjtisE_pos8eBBion which is 
British territory^ both _ in fact and in layy are numerqus and 
important. It is sufficient here, by way of illustration, to say that 
Britis h nat ionMity is acquired by birth in Britigh territory, and 
therefore that it is not acquired (speaking generally) by birtii in a 
British protectorate. Similarly the annexation of foreign territory 
as British confers British nationality upon the resident subjects of 
the stete from which the territory was acquired, whereas the estab- 
lishment of a British protectorate has no efloct in conferring British 
citizenship on its inhabitants. Similarly it is commonly held that 
the acquisition of a new British possession, otherwise than by con- 
quest from a civilised state, has the effect of introducing iij|te_that 
poBsession the English common biyr; whereas no such result follows 
from* the ^afilishment of a protectorate. 
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It may be pointed out in oondunon that the le^al conception of 
gtate-temtory is distinct from that of state-ownership, NeTerthelesa 
the two conceptions are analogous, not a few legal principles and a 
good deal of legal nomenclature being common to both When we 
say that certain lands belong to or have been acquired by the Crown, 
we may mean either that they are the territory of the Grown qi that 
they are the property of the Grown. The first conception pertains 
to the domain of public law, the seoond^to that of private law. Terri- 
J tory is the subject-matter of the right of' sovereignty or imperium, 

' while property is the subject-matter of the right of ownership or 
dominium. These two rights may or may not co-exist in the Grown 
in respect of the same area. Land may be held by the Crown as 
territory but not as property, or as property but not as territory, or 
in both rights at the same time. As property, though not as territory, 
land may be held by one state witfim the dominions of another. This 
distinction between territorial sovereignty and ownerdiip is to some 
extent obscured by the feudal characteristics of the British constitu- 
tion. In accordance with the principles of feudal law aU England 
was originally not merely the territory but also the property of the 
Crown ; and even when granted to subjects, those grantees are in legal 
theory merely tenants in perpetuity of the Crown, the legal ownership 
of the land remaining vested in the Crown. So, in accordance wiidi 
this principle, when a new colonial possession is acquired by the 
Crown and is governed by English layr, the title so acquired is not 
merely territorial, but also proprietary. When New Zealand became 
a British possession, it became not merely tlie Crown’s territory, bnt 
also the Crown's property, imperium and dominium being acquired 
and held concurrently. The old chartered companies of the American 
colonies held the lands granted to them by the Crown by the same 
double title, as territory and as property. Those rights, however, 
were severable. The companies might alienate their lands and retain 
their territories, or might surrender their territories and jura regalia 
to the Crown, while retaining their lands and proprietary interests. 
In a British protectorate the land, as we have seen, is not the 
territory of the Crown, but it or any part of it may none the less be 
Crown land. If the common law of England is introduced into a 
colonial protectorate, all the land in that protectorate may in accord- 
ance with feudal principles vest in the Crown, but the protectorate 
will not for that reason become British territory or be transformed 
into one of the dominions of the Grown (d), (e). 


(d) As to the Crown’s ownership of land m a protectorate, see In re 
Southern Rhodeiia, (1019) A. G. 911. 

(e) If the syatem of mandates invented by the Treaty of Yeraailles is to 
be brought into any coherent relation to English constitutional law and 
practice, mandated territories under British control shonld be regarded as 
protectorates, differentiated <from other protectoiates only by the existence 
of international obligations as to the method of their administration. 
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INTERNATIONAL LAW. 

The nature of international law or the law of nations has been 
summarily considered in Chapter 1. of this treatise. The opinion 
therein expressed was that this law has its source in international 
agreement, that it consists of the rules expressly or impliedly agreed 
on by sovereign states as regulating their conduct and relations to 
one another, and therefore that it is to be classified as a form, and 
indeed the most important form, of conventional law. Writers, how- 
ever, are far from being unanimous in their analysis of the essential 
nature of the law of nations, and it seems advisable to supplement 
the former discussion of this matter by examining the various views 
which have been adopted by different aulliorities. The competing 
theories may be classified as follows ; — 

(1) That the law of nations is, or at least includes, a branch of 
natural law, namely the rules of natural justice as applicable to the 
Nations of states inter se. 

(2) That it is a kind of customary law, namely, the rules actually 
observed by states in their relations to each other. 

(3) That it is a kind of imperative law, namely, the rules enforced 
upon states by international opinion or by the threat or leer of war. 

(4) That it is a kind of conventional law, as already explained. 

Having accepted the last of those theories as correct, let ns 

shortly consider the nature and claims of the three others. 

The law of nations as natwal law , — All writers on international 
law may be ^vided into three classes by reference to their opinions 
as to the relation between th's law and the principles of natural 
justice. The first class consists of those who hold that the law of 
nations is wholly included withm the law of nature — that it consisls 
merely of the principles of natural justice so far as applicable to 
sovereign states in their relations and conduct towards each other — 
that the study of internatioual law is simply a branch of moral 
philosophy — and that there is no such thing as a positive law of 
nations, consisting of a body of artificial rules established by states 

themselves Thus Hobbes says (a) . “As for the law of nations, it is 

- 

(a) De Corpore Politico, Bng. Wks. IV. 228. 



566 


Appendix VI. 


the same with the law of nature. Por that which is the law of 
nature between man and man, before the constitution of common- 
wealth, is the law of nations between sovereign and sovereign after." 
The same opinion is expressed by Thomasius (b), Pufendorf (c), 
Burlamaqui (d), and others, but is generally discredited, though it 
is not destitute of support even yet. 

A second opinion is that international law is both natural and 
positive — ^that it is divisible into two parts, distinguished as the 
natural law of nations, whidi consists of the rules of natural 
justice as between states, and the positive law of nations, con- 
sisting of rules estabUshed by states by agreement, custom, or in some 
other manner, for the government of their conduct towards each 
. other. The natural law of nations is supplementary or subsidiary 
I to the positive law, being applicable only when no positive rule has 
I been established on the point. Bepresentatives of this opinion are 
Grotius, Wolf, Vattel, Blackstone, HaUeck, Wheaton, PhUlimore, 
Fiore, Twiss, and others. The third opinion is that international 
law is wholly positive — ^that it consists exclusively of a set of rules 
actually established in some way by the action of sovereign states 
themselves — and that the rules of natural justice are not in them-' 
selves rules of international law at all, but pertain to that law only 
if, and only so far as, they have been actually incorporated into the 
established system of positive law. This is now the prevalent opinion,* 
and we have here accepted it as the correct one (e). By those who 
maintain it the rules of natural justice as between states are called 
international morality, and are distinguished by this name from 
international law. These two bodies of rules are partly coincident 
and partly discordant. The conduct of a state may be a breach of 
international morality but not of international law, or a breach of 
law though in accordance with morality, or it may be both immoral 
and illegal. 

The question whether rules of natural justice are to be included as 
a part of international law is, indeed, in one aspect a mere question 
of words. For these rules exist, and states are in honour bound by\ 
them, and the question is merely as to the name to be given to them, j 
Nevertheless, questions of words are often questions of practical 
importance, and it is of undoubted importance to emphasise by a 
difierence of nomenclature the difference between rules of interna- 
tional morality, by which, indeed, states are bound whether they 
have agreed to them or not, but which are uncertain and subject to 
endless dispute, and thoae rules of international law, which by means 


(b) Fundamenta ^uris Nat. et Gent. I. 5. 67. 

(e) De Jure Nat. et Gent. II. 3. 23. 

(d) Principea du droit de la nature ot des gens, Tol. IV. p. 16, ed. (1820). 

(e) It is maintained by* such writers as Hall, Bivier, Blunteohli, Nys, 
Sidgwick, Westlake, Walker, Lawrence, and Oppenheim. 
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of internaUonal agreement have been defined and eatablished and 
removed from the sphere of the discussions and insoluble doubts of 
moral casuistry. 

rjis law of nations as — Even those writers who 

agree in the opinion that international law is or at least includes a 
system of positive law, differ among themselves as to the essential 
nature and source of these roles; and we proceed to consider the 
various answers that have been given to this question. Some 
writers consider that international law has its source in international 
custom — ^that it consists essentially and exclusively in the rules which 
are actually observed by sovereign states in their dealings with one 
another (/). This view, however, is not prevalent, and is, it is 
believed, unsound. Internsticjn.^,. custom is not in itself inter- 
national law; it is nothing more than one kind of evidence of the 
international agreement in which all such law has its source. There 
are many customs which, because they are based on no such under- 
lying agreement, have not the force of law, states being at liberty 
to depart from them when they please. Conversely there is much 
law which is not based on custom at all, but on express international 
conventions. These conventions, if observed, will of course create a 
custom in conformity with the law; but they constitute law them- 
selves from the time of their first making, and do not wait to 
become law until they have been embodied in actual practice. New 
rules of warfare established by convention in time of peace are law 
already in time of peace. 

The la \o_of fiMions as imperative law . — By some writers inter- 
national law is regarded as a form of imperative law; it consists, 
they say, of rules enforced upon states by the general opinion of the 
so^ty of states, and also in extreme cases by war waged against the 
offender by tire state injured or by its allies. Thus Austin says (g) : 
“Laws or rules of this species, which are imposed upon nations or 
sovereigns by opinions current among nations, are usually styled 
the law of nations or international law.’’ In considering this view 
it is to be admitted that in many cases the rules of the law of nations 
are thus sanctioned and enforced by international opinion and fo^^ce. 
But the question to be answered is whether this sanction, ibl of t he 

(/) “ The sole source of (international) law,” says "WiftUer m his 
History of International Law, Vol. I. p. 21, “ actual observajifle.” 
This law, he adds, p. 31, is “ (he embodiment of state'practice.” It is not 
easy to make a list of the genuine adheionts of this opinion, because so many 
writers introduce vagueness and uncertainty into their exposition by speaking 
of international consent, as well as of international practice, as a source 
of law; and they fail to make it clear whether such practice is operative 
per se, or only as evidence of underlying consent. Moreover, the word 
consent is itself used ambiguously and vaguely, and it is often difficult 
to Imow whether it means international agreement, or international opinion, 
or the harmonious practice of states. * 

(ff) I. p. 187. 
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essence of the matter; because, if it is so, all rules so sanctioned 
musFFe, and no others can be, rules of international law. It is 
dear, however, that the sanction of war cannot be the essential test ; 
for in. the first place tliis sanction is but seldom, applied even to 
undoubted violations of international law, and in the second place 
it is at least as often resorted to when there is no violation of such 
law at aU. What then shall be said of the alternative sanction of 
international opinion 7 Is this the test and essence of a rule of inter- 
national law? Por the following reasons it is submitted that^it 
‘is not: — 

Many forms of state action are censured by pttbHo opinion, 
which are admittedly no violation of the law of nations. A state 
may act within its legal rights, and yet so oppressively or unjustly 
as to excite the adverse opinion of other nations. 

(2) There may be violations of international law which are in 
the particular circumstances regarded as excusable, and approved by 
international opinion. 

(3) PubUo opinion is variable from day to day — dependent on 
the special circumstances of the individual case— not uniform as we 
pass from state to state — not uniform even throughout the popula- 
tion of the same state. International law, on the other hand, is a 
permanent, uniform system of settled rules, independent of the 
fickle breath of public approbation or censure — ^made and unmade by 
the express or implied agreements of sovereign governments, and 
not by the mere opinions and prejudices which for the moment are 
in public favour. International law is one thing, intem^ional 
positive .morality is another thing ; but the doctrine here criticised 
identifies and confounds them as one. International law is made by 
the acts and jpntr acts of governments ; intemationaL opinion is made 
chiefly by journalists and the writers of books. Opinion, if __ suffi- 
ciently uniform and sufficiently permanent, will doubtless in time 
constrain the law into conformity with it; but it ie not the same 
thing. 

(4) Public opinion cannot be made the basis of any rational or 
scientific body of rules or legal doctrines. For such opinion is simply 
the belief of the public that certain forms of conduct are in con- 
formity with natural justice. So far as this belief is well founded, 
the law based upon it is simply the law of nature ; so far as it is 
erroneous, the law based on it is simply a mistake which disappears 
ipso /acto on being recognised. It is impossible to recognise as a 
subject of scientific interpretation and investigation any international 
law based on erroneous public opinion ; and if based on true opinion, 
it is nothing save the principles of natural justice. 

Certain writers seek to avoid the first of these objections by so 
I defiidng international lay as to include only one portion of the body 
of rules approved and sanctioned by international opinion, the 
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remaining porUon. oonsUtuting international poeitive morality. 
According to this opinion international law consists of those rules 
which international opinion not merely approves, but also regards 
as rightly enforceable by way of war. International positive 
morality, on the other hand, consists of those rules of which opinion 
approves, but of the enforcement of which by way of war it would 
not approve. That is to say, international law is distinguished from, 
international morality by an application of the distinction familiar 
to the older moralists between duties of perfect and duties of imperfect 
obligation (h). 

This view would seem to be exposed to all the objections already 
made to the cruder theory which we have just considered, with the 
exception of the hrst ; and it is also exposed to this further criticism, 
that it is impossible thus to divide public opinion sharply into two 
porta by reference to the justification of war or any other kind of 
forcible compulsion. Whether such compulsion is right is a matter 
to be determined not by the application of any fixed or predetermined 
rules, but by a consideration of aU the circumstances of the indivi- 
dual instauce ; and even then opinion will in most cases be hopelessly 
discordant. Moreover, there are forms of state action which are not 
the violation of any established rule of international law, and which 
nevertheless are so contrary to the rightful interests of another state 
that they would be held to be rightly prevented or redressed by way 
of war. Conversely tliere are rules of undoubted law which are of 
such minor importance that a war for the vindication of them would 
be viewed by international opinion as a folly and a crime. 


(h) See Westlake, Intematiouol tiaw, p. 7 ; Chapters on the Trie, of Int, 
Law, p. 2j Hall, Int. Law, p. 1; Sidgwiok, Blemeuts of Politics, oh. 17. 
pp. 274, aqq., let. ed. ; Oppenhelm, International Law, I. § B. 
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AUTHORITIES. 

Thu purpose of this appendix is to supply an explanation of the 
references contained in tliis work to the literature of jurisprudence. 
It has no claim to be regarded as a comprehensive guide to that 
literature. The editions mentioned are usually those to which the 
references relate, and are not necessarily the latest. 

Ahrmt . — Oours de Droit Naturel, on de Philosophie du Droit. 
8th ed. 1892, Paris. 

Amos . — ^The Science of Jurisprudence, 1872. 

Aquinas, Si. Thomas ^Tractatns de Legibus and Tractatus de 

Juatitia et Jute, included in his Summa Theologiae. 

(The scholastic philosophy of the Middle Ages included 
within its scope the theory of law and justice, and the legal 
and ethical doctrines of the Schoolmen found their most 
authoritative expression in this work of Aquinas in the 
thirteenth century.) 

Arndts . — Juristische Encyklopadie and Methodologie 9th ed., 
Stuttgart, 1895. 

Austin , — Lectures on Jurisprudence or the Philosophy of Positive 
Law. 9rd ed. 1869. 

Abridgment by Oampbell for the use of Students, 9th ed. 
1896. 

The Austinian Theory of Law, by "W. J ethro Brown. 

(An edition of the more important portions of Austin’s 
work, with notes and excursus by the editor. 1906.) 
Bcmdry-Lacantinerie . — Traitd Thdorique et Pratique de Droit Civil, 
Paris, 1896. 

(A series of Commentaries on French law by various 
writers.) 

Bsntham . — ^The Principles of Morals and Legislation. Clarendon 
Press ed. 1879. 

Theory of Legislation. Translated from the French of 
Dumont, by HHdreth. 8th ed. 1894. 

A Fragment on Government. Ed. by Montague, 1891, 
Oxford. 

Collected Works. Edited by Bowring, 11 vols., 1843. 
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Berolzheimer. — The World’s Legal Philosophies. English transla- 
tion in Modem Legal Philosophy Series. Boston, 1Q12. 

Bierling. — Juristische Prinzipienlehre. 1894. 

Blaehstone, Sir William. — Oommentaries on the Laws of England. 
4 vols. 1766-1760, 19th ed. 1836. 

Bodin. — ^De la Bepablique, 1676. Latin version, De Republioa, 1686. 

(A work of great indnence and celebrity in its day. Bodin 
may be regarded as one of the founders of the political science 
of modern times.) 

Braeion. — ^De Legibus AngHae. 

(One of the earliest of English legal treatises, dating from 
the reign of Henry III.) 

Brown. — ^The Austinian Theory of Law. 1906. 

Bruns. — Dae Recht des Besitzes im Mittelalter und in der Gegenwart 
Tubingen, 1848. 

Bryce, Lord. — Studies in History and Jurisprudence. 1901, Oxford, 
2 vols. 

Bv/rla/magui . — ^Principes du Droit de la Nature et des Gens. 1766. 
Edited by Dupin, 1820, Paris, 6 vols. 

C. — The Code of the Emperor Justinian. 

(A collection of the statute-law of the Roman Empire, 
made by order of Justinian, &.i). 634, and forming one portion 
of the Corpus Juris Oivilis.) 

OlarJi. — ^Practical Jurisprudence ; a Comment on Austin. Cambridge, 

1883. 

Analysis of Criminal Liability. Cambridge, 1880. 

Oo. Litt. — Coke’s Commentary upon Littleton. 

D. — ^The Digest or Pandects of the Emperor Justinian. 

(A compilation of extracts from the writings of the chief 
Roman lawyers, made by order of Justinian, A.n. 533, as part 
of the Corpus Juris CivlUs.) 

Bernburg. — ^Pandekten. 3 vols., 6th ed. 1900, Berlin. 

(This is one of the best examples of the German works on 
Pandektenxecht, that is to say, the modern Roman Law which 
was in force as the common law of Germany until superseded 
I by Uie recent Codes.) 

Das burgerliche Recht des Deutschen Reichs. 3 vols., 
1901. 

Gaius. — Institutiones. 

(An institutional compendiu'm of Roman Law by a lawyer 
of the second century of the Christian era. It is of great value 
as the chief soui-ce of our knowledge of the earlier law of 
Rome.) 
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Ga/reis. — ^Redits-Encyklopadie. 2iid ed. 1000, Giessen, 

(English translation by Kocourek, Introduction to the 
Science of Law. Boston, lOU.) 

Gentian Civil Code . — ^Das biirgerliche Gesetzbuch. 

(A codification of the) civil law of the Gennan Empire, 
which came into force in 1900. French translation by 
Grasserie, Code Civil Allemand, Paris, 1901.) 

German Criminal Code . — ^Das Sti'afgesetzbnch f1ir das Deutsche 
Reich, 1872. Annotated edition by Oppenhoff, 1896, Berlin. 

Gierke . — ^Deutsches Privatrecht. 1895-1906, Leipzig, 

(The first Book or General Part of this work contains an 
admirable exposition of the first principles of legal theory.) 

Girard . — Manuel EMmentaire de Droit Bomain. 2nd ed. 1898. 
Paris. 

Goadby . — Introduction to the Study of the Law. 3rd ed. 1921. 

Gray . — ^The Nature and Sources of the Law. New York, 1909. 

Orotiue . — ^De Jure Belli ao Facia, 1625. Edited, with English 
translation, by Whewell. Cambridge, 3 vols. 

(Grotius confines his attention for the most part to inter- 
national law, of whidi he was one of the founders. This 
work, however, is not without importance with respect to the 
theory of civil law also.) 

Hearn . — The Theory of Legal Duties and Rights. 1883, Melbourne. 

Hobbes. — Leviathan ; or the Matter, Form, and Power of a Common- 
wealth, Ecclesiastical and Civil. 1661. (English Works, 
edited by Molesworth, vol. iii. Publiehed separately, 
Cambridge University Press, 1904.) 

De Cive. 1642. (Latin Works, edited by Molesworth, 
vol. ii.) 

Holdsuiorth . — ^History of English Law. 3rd ed. 1922. 

Holland . — Elements of Jurisprudence. I2th ed. 1916. 

Holmes . — ^The Common Law. 1887. 

(A collection of Essays on Enghsli Law from the stand- 
point of analytical and historical jurisprudence.) 

Hooker . — Ecclesiastical Polity. Book I. 1594. (Works in 3 vols. 
1888, Oxford.) 

(Remarkable as one of the earliest presentations in the 
English language of the general theory of law. Hooker’s 
doctrine is essentially that of scholastic philosophy.) 

Ihering , — Geist des romisehen Rechts. 3 vols. 5th ed. 1891, Leipzig. 

(French trandation by Menlenaere, L’Eeprit du Droit 
Romain, 4 Ws. 1877.) 
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Der Zweck im Biecht. 2 vols. 3rd ed. 1893. Leipzig. 
(French translation by Meulenaere, L’ Evolution du 
Droit, 1901. English translation by Husik. 1913, 
Boston, Modern Legal Philosophy Series.) 

Grund des Besltzesschutzes. 2nd ed. 1869, Jena. 

Der Besitzville. 1889, Jena. 

Inst, Just. — The Institutes of the Emperor Justinian. 

(A text-book of Homan Law for the use of students, com- 
piled by order of Justinian, A.n. 533, and forming part of the 
Corpus Juris Civilia.) 

Italian Civil Cade. — French trans. by Prudhomme. Paris, 1896. 
Italian 'Penal Code. — ^French trans. by Turrel. Paris, 1890. 

Jellinelc. — ^Allgemeine Staatsl^re. 1900, Berlin. (The first volume 
of Das Hecht des modemen Staates.) 

Kant. — ^Bechtslehre. 1796. (English translation by Hastie, Kant’s 
Philosophy of Law, 1887.) 

Kohler. — ^Lehrhuch der Bnchtsphilosophie. 1909. Berlin. (English 
translation, The Philosophy of Law, in the Modem Legal 
Philosophy Series. Boston, 1914.) 

Kor'hmov. — ^The General Theory of Law. (Translated from the 
Eussian by W. Q. Haetinga. Boston, 1909.) 

L.Q.S. — ^Law Quarterly Eeview. London, 1886. 

L. S. — ^The Law Eeports from 1866 onwards. 

Q. B. or K. B ^Reports of cases decided in the Court of 

Queen’s Bench or the Queen’s (or King’s) Bench Division 
of the High Court of Justice. 

Ch. D. — ^Reports of cases in the Chancery Division of the High' 
Court. 

A. C. — Appeal Cases, i.e. reports of cases in the House of Lords 
and Privy Council. 

0. P. or C. P. D. — Reports of cases in the Court of Common 
Pleas, or the Common Pleas Division of the High Court. 
Ex. or Ex. D. — Reports of cases in the Court of Exchequer, or 
■ the Exchequer Division of the High Court. 

(The Reports prior to 1865 are usually referred to by the 
names of their editors ; thus 2 Ad. & El. means the second 
volume of the reports of Adolphus & EUia.) 

Lightwood. — The Nature of Positive Law. 1883. 

Lindley, Lord. — An Introduction to the Study of Jurisprudence. 
1855. 

(A translation, with copious noteS;eof the General Part of 
Thibaut’s Pandektenrecht.) 
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Locke. — Two Treatises on Civil Government. 1690. 

Lorimer. — The Institutes of Law; a Treatise of the Principles of 
Jurisprudence as determined by Nature. 2nd ed. 1880. 

Maine, Sir Henry. — Ancient Law. 1861; edited with introduction 
and Notes by Sir F. Pollock. 1906. 

The Early History of Institutions. 1875. 

Early Law and Custom. 1883. 

(Sir Henry Maine was a leading representative in England 
of the scientific treatment of legal conceptions in respect of 
their origin and historical development.) 

Marhby, Sir W. — Elements of Law. 6th ed. 1905. Oxford. 

(A treatise of analytical jurisprudence.) 

Merkel. — Lehrbuch des Deutschen Strafrechts. 1889, Stuttgart. 

Miller. — ^The Data of Jurisprudence. Edinburgh, 1903. 

Pollock, Sir Frederick. — First Book of Jurisprudence. 5th ed. 1923. 

Pollock and Maitland. — ^The History of English Law before the Time 
of Edward I. 2 vols. Cambridge, 1895. 2nd ed. 1898. 

Hollock and TT right. — Possession in the Common Law. 1688. 

Pothier. — Works, 10 vols. ed. by Bugnet, 3rd ed. 1890, Paris. 

(Pothier, oh. 1772, is one of the most celebrated of French 
lawyers. His admirably lucid and methodical expositions of 
Homan-French law are the source of great part of the Codes 
prepared in France at the beginning of the nineteenth century 
and still in force there.) • 

Pound, Boscoe. — ^An Introduction to the Philosophy of Law. 1922. 

Puchia. — Cursufi der Institionen. 10th ed. 1893, 2 vols. Leipzig. 

(A treatise of Homan law. The introductory portion of 
this work is of importance as setting forth the theory of law 
as understood by the so-called historical school of German 
Jurisprudence. This portion is translated by Hastie, Outlines 
of the Science of Jurisprudence, 1887, Edinburgh.) 

Pufendorf. — ^De Jure Naturae et Gentium. 1672. (English trans. 

by Kennet, 1729 : — The Law of Nature and Nations.). 
De Ofdciis Hominis et Civis. 1673. 

PuUzky. — The theory of Law and Civil Society. 1888, London. 

Baitigan, Sir W. H, — ^The Science of Jurisprudence. 3rd ed. 1909. 

Biekaby. — Moral Philosophy or Ethics and Natural Law. 3rd ed. 
1892. 

Savigny. — System des heutigen romisdien Rechts. 1840-1849. 

(French teanslation by Guenoux, Traitd de Droit 
Bomain. 8 vols.) 
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Das Eechi des Besiizes. 1803. (English translation by 
Perry, Von Savigny’s Treatise on Possession, 1848.) 
Select Bssays in Anglo-American Legal Hiatorg . — ^By various authors. 
Edited by a committee of the Association of American Law 
Schools. 3 vols. 1907-1909. 

Sidgwick, R . — Elements of Politics. 2nd ed. 1897. 

Speneer, Rerbert . — Principles of Sociology. 3rd ed. 1893. 

Principles of Ethics. 1892-1893. 

Spinoza . — ^Traotatus Politicus. 1677, posthumous. 

(Works edited by Van Vloten and Land. 3 vols. English 
translation by Elwes. 2nd ed. 1889.) 

Street . — Eoundations of Legal Liability. 3 vols. 1906, New York. 

Suarez . — ^De Legibus et de Deo Legislators. 1613. 

(Suarez was a Spanish Jesuit of the sixteenth century. In 
this work he sums up, with the greatest completeness and 
elaboration, the scholastic doctrine of the law.) 

Tarde . — ^La Philosophie Penale. 5th ed. 1900. Paris. 

Terry . — ^Leading Principles of Anglo-American Law. 1884, Phila- 
delphia. 

(A book of general jurisprudence.) 

TUomaa . — A Treatise of Universal Jurisprudence. 2nd ed. 1829. 

Thomaaiua . — Institutionum Jurisprudentiae Divinae Libri Tree. 
1687. 

Eundamenta Juris Naturae et Gentium. 1706. 
Vangerow . — ^Lehrbuoh der Fandekten. 3 vols. 7th ed. 1876, Leipzig. 

Vinogradoff, Sir Panl . — Outlines of Historical Jurisprudence. 2 vols. 
1920-1922. 

Windaeheid , — ^Lehrbuch des Fandektenrechts. 3 vols. 8th ed. 1900, 
Frankfurt. 

(Windscheid was one of the most distinguished of the 
German exponents of modern Homan law, and this work is an 
admirable example of the scientific study of a legal system.) 

JT. B . — The Year Books, viz., the early Law Heports from the reign 
of Edward I. to that of Henry VIIl. 

(The Year Books of Edward I. and some others are pub- 
hahed with a translation in the BoUs Series; others by the 
Selden Society. The rest ace to be found in a black-letter 
folio edition of 1678.) 
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AacBBSORY rights, dislinguished from 
principal, 272; examples of, 
272; rights both accessary and 
dominant, 279. 

Accident, distinguished from mis- 
take, 429; culpable and inevit- 
able, 430; defence of, 430; 

_ absolute liability for, 430. 

Actio furti, 132, n. 

Actio in rem and in personam, 261. 

Actio personalis moritur cum per- 
sona, 484, 436. 

Acts, their generic nature, 881; posi- 
tive and negative, 881 ; internal 
and external, 381; intentional 
and unintentional, 382; thoir 
oircumslances and consegueuces, 
380 ; place of, 388 ; time of, 388. 

Acts in the law, 369—362 ; unilatoral 
and bilaloral, 800; two classes 
of unilateral, 301. See Agree- 
ments. 

Acts of the law, 300. 

Acts of Parliament, public and 
private, 37 ; said formerly to be 
void if unroasonablo, 217. See 
Logislation, Btatute-law. 

Actus non facit reum, &c., 380, 632. 
See Mens rea. 

Administration of justice, necessity 
of, 42, 111 — 116; logioaliy_ prior 
to the law, 40; possible without 

. law, 40; origin of, 111 — 116; 
civil and onminal, 116 — ^121; 
specific and sanctional enforce- 
ment of rights, 130; penal and 
remedial proceedings, 134; 
secondary functions of courts of 
law, 136 — 137; an essential 
function of the state, 189; com- 
pared with war or tho extra- 
judicial use of force, 139—144; 
element of force usually latent 
in, 148; not the substitution of 
arbitration for force, 143. 


Aequitas sequitnr legem, 

Agere non valenti non currit prae- 
Bcriptio, 470, n. 

Agreements, a source of law, 97, 
211; constitutive and abrogative 
power of, 168, 366; nature of, 
361; different uses of the term, 
861; unilatoral and bilateral, 
862, 11 .; importance of, as a 
vostitivB fact, 363; grounds of 
operation of, 363; ‘compared 
with logislation, 864; classes of, 
366 — 367 ; void and voidablo, 
367 j unenforceable, 810, n. ; 
formal and informal, 368; il- 
logol, 369; effect of error on, 
370; effect of coercion on, 371; 
want of consideration for, 871 — 
376 ; a title to properly, 471 — 
473. 

Alirens, his Cours do Droit Nalurel, 
13; on proprietary rights, 264, 
n . ; his definition of property, 
446. 

Allred, laws of King, on private 
war, 116, n. ; on accidental 
homicide, 431. 

Alienative facts, 368. 

Aliona, mombers of the state if resi- 
dent in its territory, 146 ; 
disabilities of, 147. 

Allogience, nature of, 161; perma- 
nent end temporary, 161. See 
Oitixenship. 

Analogy, a source of judicial prin- 
ciples, 203. 

Animms, possess no legal person- 
ality, 330; have no legal rights, 
881 1 effect of trusts for, 381; 
punishment of, in early law, 
330, 431; liability of owner of, 
■ 830, 430. 

Animus rmssidendi, essential to pos- 
session, 299; its nature, 299; 
^eed not be rightful, 299 ; must 
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be exclusive, 299; need not be a 
claim of ownership, 300; need 
not be on one’s own behalf, 300 ; 
need not be specific, 300. 

Anson, Sir "W., his definition of con- 
tract, 861, n. 

Apices juris, 688. 

Appeals of felony, abolition of, 116, 
n. 

Aquinas, his distinction between jus 
naturale and jus positivum, 86 
n. ; on equity, 92; on the lex 
aetema, 2i; on agreement as a 
title of right, 364. 

Arbitration, international, dependent 
on the development of inter- 
national law, 44. 

Aristotle, on being wiser than the 
laws, 46, 636; on the arbitrium 
judicia, 48; on law and equity, 
62 ; on the law of nature, iffi. 

Arndts, on Juridical Encykloptfedia, 

11 . 

Assignment. See Transfer. 

Assumpsit, 498. 

Attempts, criminal, their nature, 
4(^ ; distinguished from pre- 
paration, 402; by impossible 
means, 405. 

Attornment, 316. 

Austin, on general jurisprudence, 16 ; 
his definition of law, 20 ; his use 
of the term legislation, 171 ; on 
illimitable sovereignty, 627. 

Authority of law, 66 — 67. 

Autonomio law, the product of 
autonomous legislation, 98, its 
relation to conventional law, 
176. 

Azo, on equity, 98. 


Bacon, Sir S'., on being wiser thon 
the laws, 46, n. ; ou the arbi- 
trium judicis, 48. 

Battle, trial b^, its origin, 116; its 
duration m Bnglish law, 116, 
n. ; a mode of authenticating 
testimony, 608. 

Baud^-Lacantinerie, on proprietary 
rights, 241, on ownership, 
281, n. ; on cc^oreal and 
incorporeal possession, 321, n. ; 
on movable and immovable 
property, 460, n. 

Ben^cial ownership. See Trust. 

Bentbam, bis objections to case-law, 
178, n, ; on natural rights, 288 ; 
his use of the term progerty. 


446 ; on compulsory oxamino- 
tion of acensod persons, 609, n. ; 
on the limitations of sovereign 
power, 627. 

Bill of Eights, 166. 

Bills of Exchange, 78, 

Blnokstone, his definition of law, 19, 
63, 62; on civil and oriminal 
wrongs, 118; on written and 
unwritten law, 172 ; on the 
supremacy of the Imperial Par- 
liament, 173; on customary law, 
208; Ms uso of the term pro- 
perly; 443 ; on implied contracts, 
490. 

Bodin, his theory of sovereignty, 
624. 

Bona vacantia, 476. 

Bracton, on equity, 98, n. 

Brown, W. Jethro, on sovereignty, 
631, n. 

Bruns, his theory of possession, 320, 
n., 321, n. 

Bryce, on the sources of law, SO, 
60, n. ; on sovereignly, 681. 

Burlamaqni, on natural law, IS. 

By-laws, a form •of smeisj law, 98 ; 
void if unreasonable, 218. 

Canon low, a form of positive law, 
36; on immemorial custom and 
prescription, 222—224; on the 
distinction between jus com- 
mune and consuetudines, 228. 

Ceasaute ratione legie, Ac., 633. 

Chancery, precedents in, 190. See 
Equity. 

Charge, a form of lien, contrasted 
with mortgage, 466. 

Chattel, meanings of the term, 463. 

Chose in action, a kind of incorporeal 
thing, 282; nature of, 481; 
history of the term, 481. 

Christian Thomasius, on law of 
nature, 29. 

Cicero, on suhjeotion to the law as 
the means of freedom, 44; on 
jus and aequitas, 92 — 96, n. ; on 
the law of nature, 28. 

Citizenebip, one form of state mem- 
bership, 145 ; distinction between 
citizens and subjects, 146, n. ; 
distinction between citizens and 
aliens, 146; privileges and lia- 
bilities of citizens, 147; dimin- 
isbmg importance of, 147 ; 
modes of acquiring, 146, 149, n . ; 
relation between citizenship and 
nationality, 149, 
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(livil liiw, file subjopf-mutlor ol oivil I 
ini'iH)irudonoo, 3 ; the tom 
iiarlly Buporaodwl by poBitiTO 
Inw, 36; tliffcronf. moaninga ot 
_tho ferni, 35, 5dl. See Law. 

Civil wroiigB. See Wronga, Liabilitv. 

Oodifioation, 180. 

CogilationiB poonam nemo patitnr, 
dOd, 633. 

Colvo, on customary law, 232; on 
the diBtinction between cuBtoni 
and prescription, 232; on the 
eraonelity of unborn children, 
3d; on corporations aggregate 
and sole, 339; on the ownership 
of the space above the surface of 
land, 449. 

Common law, 104 ; opposed to special 
law, lOd ; different uses of the 
term, 90, 104; opposed to 
equity, 90 — 94; history of the 
term, 104. See Jus commune. 

Oonununis error fecit jus, 196, 196, 
638. 

Oompcnsalion, one of the objects of 
oivil justice, 132, 133. See 
Penal redross. 

Complexity of tho law, 47. 

Composite stales, 160 

OoinimRsossiu, 3L3. 

Oouuilions precedent and snbse- 
quonl, 291. See Contingent 
ownershi]). 

Consorvatisin of tiio law, 46. 

Considoration, required in simplo 
uontrncls, 371; its nature, 371; 
valuable, 872; not valnablo, 
378 ; _ rational grounds of flio 
doctrine, 371; compared witli 
llm causa of 'Roman and Prcncli 
law, 374. 

Constitution of tho stale, 162—166 ; 
nature of, 162 ; rigid and flexible 
constitutions, 153 ; Itw and prac- 
tice of, 15S; extra legal origin 
of, 164; possibility of legally 
uncbangeablo, 630. 

Constitutional law, naturo of, 162; 
its relation to constitutional 
foci, 164^166. 

Constitutum posseasorium, 316. 

Constructive delivery, 314. 

Constnictivo intention, 419. 

Constmolive possession, 294. 

Contingent ownership, 289; distin- 
guished from vested, 289; dis- 
tinguished from contingent 
existence of the right owned 
290 ; dietingnished from spes 


acquisiliouis, 290; distinguishod 
from doterminahlo ownership, 
201 . 

Contracts. See Agreements. 

Conventional law, croated by agree- 
ment, 00, 97, 168; reasons for 
allowance of, 364. 

Co-ownership, 283. 

Copyright, its snhiect-mattor, 246; 
nature and kinds of, 464. 

Corporations, nature of, 337, ff.; 
aggregate and sole, 839; fleti- 
tiouB nature of, 389; may 
survive their members, 840; 
841; realistic theory of, 342; 
act through agents, 343; exist 
on behalf of beneficiaries, 348; 
membership of, 344; may be 
mombeis of other corporatione, 
344 ; authority of agente of, 
344; liability of, 344 — 347; pui- 
poees of incorporation, 347 — 
330; creation and extinction of, 
361 ; foreign, repognieed by 
English law, 861, n. ; the elate 
not a corporation aggregate, 
361—866 ; the king a corporation 
solo, 368. 

Corporeal possession, 206. 

Corporeal property, 278, 281, 444, 
464, n. 

Corporeal things, 281, 464, n. 

Corpus poasoBBionis, essential to 
poBsoHeion, 208; its nature, 
301—808. 

Corroality, See Solidary obligations. 

Court of Appeal, absolutely bound 
by its own decisions, 103. 

Crimes. See ‘Wrongs, Liability. 

Crown ol England, claims against, 
heard in courts ol law, 186 ; not 
a legal person, 363; the supreme 
executive, 326. 

CnjuB ost solum, ejns eat usque ad 
ooelum, 449, 688. 

Culpa, lata, and levis, 417. 

Custody distinguiehed from posaes- 
eion, 294. 

Custom, local, a source of special 
law, 96 ; mercantile, a source of 
special law, 96; grounds of the 
operation of, 168, 207 — 282 ; its 
relation to prescription, 214, 
221; all iinenacted law deemed 
oustotnary in earlier English 
theory, 207 ; importance of, 
gradually diminishing, 207 ; its 
cai^tiuued recognition, 208; hiS' 
torical relation between law and 



670 


Inbex. 


custom, SOS; genaial and parti- 
cular customs, SIO; invalid iC 
unreasonable, 217 ; invalid il 
contrary to statute law, SIS; 
unless general must be imme- 
morial, 210 (see Time immemo- 
rial] ; mercantile need not be 
immomorial, 213, 214, n. ; unless 
immemorial, must coniorm to 
the common law, 221; reasons 
for gradual disappearance of, as 
a source of law, 231; oonven- 
tional customs, 211; theories of 
the operation of custom, 207 — 
210; has no legal validity apart 
from the will of the stato, 209 ; 
the relation of custom to pre- 
scription, 221; local and per- 
sonal customs, 221. 

Customary law, 80, 168. See 

Custom. 


Bauaoeb, measure of, 441. 

Damnum sine injuria, 381. 

De minimis uou curat lex, 46, 633. 

De mortuis nil nisi bonum, 333. 

Dead bodies not subjects of owner- 
ship, 832; indignities offered to, 
a criminal offence, 333. 

Decisions, judicial. See Precedents. 

Delivery of jmssession, actual and 
constructive, 814; traditio brevi 
manu, 315 ; constitutum posses- 
sorium, 316; attornment, 316; 
a mode of traneferring owner- 
ship, 463. 

Deodands, 431. 

Dependent states, 157 — 169. 

Demburg, on proprietary rights, 
264, 71 . 1 on possession, 302, ti. 

Dententiou, diatingnidied from pos- 
session, 294. 

Determinable ownership, distin- 
guished from contingent, 291. 

Dicta, judicial, their nature and 
anthority, 191, 202. 

Dike,_ dikaion, meanings and deriva- 
_ tion of the terms, 618. 

Diligence, archaic use of the term to 
moan care, 408, ti. 

Diogenes Laertius, anecdote of 
Solon, 127, 71. 

Disability, defined, and diatinguiehed 
from liability end duty, §60. 

Divestitive facts, their nature and 
kinds, 36S, 859. 

Dolns, meaning of the teri», 400; 
its relation to enlpa lata, 418 


Dominant rights. See Kncum- 
branccs. 

Dominions, British, 646 ; divisible 
into two parts, 646. 

Dominium, its significance in Homan 
law, 263. 

Doom, oarly legal uses of the term, 
621. 

Droit, distinguished from loi, 37; 
ethical and jnridioal aignifloa- 
tions of, 38; different uses of 
term, 616 ; derivation of term 
615. 

Droit de suite , 474, n. 

Duress, 371, 

Duties, defined, 236; moral and 
legal, 236 ; of imperfect obliga- 
tion, 236, 268, 264; correlat^n 
of rights and duties, 240 ; alleged 
distinction between absolute and 
relative duties, 240 ; distin- 
guished from liabilities and 
disabililies, 261; personal and 
proprietary, 266; self -regarding, 
69; to the community, 70; por- 
ted or imperfect, 70. 


Eabbhents. See Servitudes. 

Bleotrioity, deemed a chattel in law, 
463, tt. 

Emphyteusis, 468, «. 

Employer’s liohilily, 432—484. * 

Bnaeled law, distinguishod from un- 
enactod, 167. See Statute law. 

Encumbrances, 268—272; distin- 
guished from ownership, 277 
termed jura In re aliona by 
the oivilians, 268 ; distinguished 
from the natural limits of rights, 
270; are oonourront with the 
property encumbered, 271; not 
neocBsarily rights in rem, 272; 
classes ef, 272; often aocessoiy 
to other rights, 273; always 
incorporeal property, 280. 

Enoyoloptedia, juridical, a branch of 
German legal literature, 11. 

Equitable rights, distinguished from 
legal, 274; disjimction not 
abolished by the Judicature Act, 
274; present importance of dis- 
tinction, 274 ; destroyed by eon- 
fliot with legal rights, 276, 473. 

Equitable ownerahip, 288; distin- 
guished from legal, 288; distin- 
guished from equitable rights, 
288 ; distinguished from bene- 
fioiEU ownership, 289. 
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llquity, (liffoivul ilii'iuutit'H ol thi> 
Invm, i)0- ill, f)J(l; oriHiii ol 
juriHiliflinn of ('himonry, DO, 00; 
fuHiiin of law and oquily by 
.rudiuiilm'P Apt, 00; equity in Iho 
pQiirts o[ pounnon law, 01 ; pom- 
parpil wilh jua praclorium , 01. 

Equity of n Htntiitn, OC ii. 

Equity of rpdomplion, 402. 

Error, eltopt of, on asiTomonta, 370; 
eHRPulial and unoHRcntial, 370. 

Estaio, (1iatin;;nialipd irom atiilUH nr 
wtaonal oomlition, QOB, 908. 
See Propriplary righla. 

Bvidonpo, nature ot, 408; judicial 
and extrajudicial, 490; peraonal 
and real, 600; primary and 
accondary, 600; direct and 
circumstantial, 601 ; -valuation 
of, 601 — 606; concluaive, 602, 
603 ; presumptive, 497 ; insuffi- 
cient, 605; exclusive, 497 , 606; 
inadmissible, 606 ; of accused 
poraona, 607 ; policy nf law of 
evidence couaidered, 40, 609. 

Ex factq oritur jus, 200, 407, 

Ex nudo paoU) non oritur aotio, 372, 
634. 

Ex turpi eaiiaa non oritur actio, 684. 

Expcntorsi 476. See Inlieritonpo. 

Exppdit ropulilieap nt ait finis 
litiuni, 108. 

Expiation, as tlio end of puuiahmpnt, 

120 . 

Exlinotivp fapia, 368. 


Eaot, diatiiiguialipd from law, 77— 
H(i. 

Eaa, distinBuisliod from jus, 617. 

Eederal etnlps, their nature, 160; 
dialinBuialied from unitary 
states, 169; dialingnisliod from 
imperial states, 159. 

Eiclio juris, 83. 

Eidncia, 463. 

Binding, as a title ot right, 306—307. 

Bixtures, 460. 

Blsxibility of tliO law, advantages of, 
46. 

Borbearanco, distinguished from 
omission. 382. 

Borelgn law, recognition of, in 
English courts, 96; a form of 
special law, 96; no judicial 
notice of, 97. 

Boreign darisdiction Act, 1890.. ,640 
—661. 

Bormoliam of the law, 47. 


Ifraud, in law and in fact, 83; moan- 
luga of -llip torin, 400; diatin- 
guislu'd from force and malice, 
400; its relation to grosa nogli- 
gonco, 418, 419. 

Ifronch law, on lime ot memory 
221; prcccdoiita in, 187, ii.; 
on possesaion, 321, u.; on 
rcqnirpincut ot cauao in a 
pnulract, 374; posaoaaion vaut 
title, 471; jurisprudence, 8. 


0AIUB, on natural law, 28. 

General law, 96. 

German law, as to immemorial pro- 
scription, 224; as to precedents, 
187 , 71 . ; as to mediate nosa’es- 
sion, SOO, n. ; as to mmicioub 
exeroise of rights, 402, n. ; as to 
criminal attempts, 403; as to 
the jus necoBsitatis, 408, ti. 

Gierke, on the naUue of corporations, 
849, 71. 

Glanvillo, on equity, 98, 7t. 

Good-will, a form of immaterial 
properly, 465. 

Grant, distinguished from aesign- 
inent, 866. 


Halb, on customary law, 180 , 208; 
on precedents, 180; on subjects 
and aliens, 146, 7t. 

Horoclitns jacons, 242, 332. 

Hobbes, ills definition ot law, 22, 
111; men and arms make Hie 
force of the laws, lU; bellnm 
omninm ootilra omnes, 114; on 
the swords of war and justice, 
140 ; cn the jus necessitatis, 407 ; 
his use of the term property, 
444; liis definition of an oath, 
608; bis theory at sovereignty, 
624; ns to limitations of sove- 
reignty, 626. 

Holmes, on the sources ot judicial 
piinciploB, 204; his definition 
of an not, 384; bis definition of 
intention, 393, n. 

Hooker, on laws as the voices of 
right reason, 42 ; his definition 
of low, 19, 42 : on the law 
of nature, 26, 29; on the im- 
Ijartiality of the law, 44. 

House ol Ijords, absolutely bound by 
its own decisions, 192; lormerly 
a Shpieme judicature, 626. 

H^olheoa, 408. 
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Ighohantia juris neminem excusat 
426, S34. 

Ihering, on the imperative theory of 
law, 55 ; his definition of a right, 
238; on possession 304, n., 321, 
322, 324, n.; on Savigny’s 

theory of possession, 316 n. 

Illegality, a ground of invalidity of 
agreements, 369. 

Immaterial property, 246, 468 — 465. 

Immovables, their nature, 448 — 460; 
rights classed as, 460, 461. 

Immunities, distinguished from 
rights, liberties, and powers, 
250, n. 

Imperative theory of law, 49 — 64; 
historioal argument against, 60; 
answer to this argument, 61; 
defects of imperative theory, 61 
— 64; no recognition of idea of 
jnstico, 63; no recognition of 
non-imperative rules, 63. 

Imperfect rights, 240, 263—266; 
their nature, 263 ; imperfect 
nature of rights against the 
state, 266 — 267 ; may serve as a 
defence, 266 ; sufficient to sup- 
port security, 256; may become 
perfect, 266. 

Imperial states, 169, 

Imperitia oulpae adnumeratur, 412. 

Impossibilium nulla obligstio esi, 
634. 

Inadvertence, not identical with neg- 
ligence, 409, 420 — 422. 

Incorporeal ownership and property, 
278-281, 446. 

Incorporeal possession, 296 , 819 — 
321. See Possession. 

Incorporeal things, 282; classed as 
movable or immovable, 460 ; 
local situation of, 461. 

Informality, a ground of invalidity 
in agreements, 368. 

Inheritance, 474—477 ; heritable and 
uninheritahle rights, 474 ; the 
representatives of a deceased 
person, 476 ; the beneficiaries 
of a deceased person, 476 ; 
testamentary and intestate suc- 
cession, 476; limits of testa- 
mentary power, 476. 

Injury. See "Wrongs, Liability. 

Innominate obligations, 4^3. 

Intention, nature of, 382, 393 — 397 ; 
distingnishod from expectation, 
394; extents to means as well 
as to end desired, 396;* imme- 
diate and ulterior, 897; dis- 


tinguished from motive, SOf; 
actual and constructive, 419. 

Inter arma leges ailonl, 142 , 636. 

International law, 31 — 33 ; its in- 
fluence in maintaining peace, 44 ; 
has its source in international 
agreement, 31; definition of, 31; 
conventional and customary law 
of nations, 32; common and 
particular law of nations, 33; 
different views as to nature of, 
31 ; viewed as a form of natural 
law, 33; viewed as a form of 
oustomary law, 82; viewed as a 
form of imperative law, 22; 
distinguished from international 
morality, 22; private inter- 
national law, 97, 666. 

International jurisprudence, 1. 

Interpretation of contracts, 186, n. 

Interpretation of enacted law, 181 — 
186 ; grammatical and logical, 
182; utera legis and sentantia 
legis, 182 ; when logical inter- 
pretation allowable, 188; strict 
and equitable interpretation, 
188 ; extensive and restrictive 
interpretation, 184, n. 

Inteetocy, ownership of property of 
intestate, 242, 332. See Inherit- 
ance. 

Investitive facts, 368. 

Invito beneficium non datur, 368, 
636. 

Italian Civil Code, definition of 
possession, 821, n. 

Jbwibh law, lox talionis, 128; as to 
the offences of beasts, 330, 481; 
as to vicarious liability, 431. 

loint obligations. See Solidary obli- 
gations. 

Judicial notice, nature of, 96; teat 
of distinotion between common 
and sp^al law, 104, n. 

Tudioium Dei, 116, 603, 608. 

Jnria praecepta, 636. 

Jurisprudence, 1 — 16; the science of 
law m general, 1; analytical, 
4, 6; civil, the science of civil 
law, 1; systematic, 1 ; historical, 
1, 4; critical, 2; ethical, 4, 6; 
theoretical, 2—4; foreign, com- 
pared with English, 9—16. 

Jury, questions of fact to be 

. answered by, 79, 204. 

Jus, distinguished from, lex, 37, 176, 
617 ; ethical and legal mean- 
ings of, 38, 613; different senses 
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»r, 617 i doviviilion ol, 617 ; ilia- 
appiniviinco ot tovm rrnui inodocn 
1iingnaf;pn, 630. 

■Tub lul rora, QOS. 

Jiis ocofOBOondi , 281, 175. 

Jns pivilu, 85), 

JiiB pommuno, history ot the term, 
100; differonl muauings o[ the 
term, IOC; in Boninn law, 
108, H. ; in liio Canon hiw, 108; 
adopted by the 810811611 Irom 
Canon law, 108 ; in the senao of 
natural law, 37. 

.Tna adiesndi, tho lagislaliro power of 
' the Bomnn praetor, 178. 

Jns sentinin, 20, 89. 

Jtlb m re diena, 268 — 372. See 

Bncninbraneea. 

Jus in re propria, 268—272. See 
Ownership. 

Jus in rem and in personam, aigni- 
flotmoe of the terms, 261 — 261; 
origin of the terms, 2GS. See 
Heal rights. 

Jns naturale. See Natural law. 

•Tub necessitatis. See Nocesstty. 

Jns posiliTum. See Positivo law. 

Jus posaeasionia, 308, «. 

Jns poseidendi, 208, n. 

Jns prootorium, 94, L78. 

Jus pulilieum, 800, 636. 

Jns sorlplnm and Ins non scriptum, 
37, 173, 208, 

.Tub siiignlaro, 108, n. 

ilus slrietum, opposed to naouitas, 01. 

Jus tortii, dolonco of, 837, 400. 

Jnstico, natural and positive, 68, 60, 
04; an ossonlial olomonl in the 
Uloa of law, 68. See Adminis- 
tration oC justice and Natural 
law. 

Justinian, on law ot nature, 28, 

Kant, on retributivo punishment, 
138. 

King, tho coarse of juslieo, 33, 862 ; 
a corporation solo, 368. 

King's peace, 116, ti. 

Land, nature of, in law, 448 — 463; 
ownership of, 446. 

Law, authority of, 66-57 ; deOnitian 
ot, 19, 67 ; abslroot and concrete 
senses of the term, 19, 36 ; 
relation ot, to the administra- 
tion of justice, 23, 37, 39,; law 
and fact, 77—86 ; advantages of 
fixed rules of law, 44 ; defects of 
the low, 46—48 ; contrasted with 


uipiity , 89— 96 ; iniporativo llioory 
of, 20 -23 ; indudoB rules govern- 
ing tho sooondnry fnneliona of 
courts ot jiiatioe, 136; sources of 
(mo Sources of the law) ; origin 
of tho term, 621, 

Law luerohant. See Mercantile 
Custom. 

Lj,w of nations. See International 
law. 

Law of nature. See Natural low. • 

League of Nations, self-governing 
dependencies, 169, n. 

Leases, nature ot, 372, 466 — 468; 
subject-matter of 467; may he 
perpetual, 467. 

Legal ownership, distinguished from 
equitable, 3^. 

Legal rights, distinguished from 
equit^ls, 274. 

Legislation, its efficiency as an 
instrument of legal rmorm, 37 ; 
private legislation, a sonree of 
special law, 37 ; natuie of, 171 ; 
various senses ot the term, 171, 
172; direct and indirect, 172; 
supreme and subordinate, 178; 
colonial, 173; executive, 174; 
judioiol, 174; municipal, 174; 
anlonomons, 174 ; not neces- 
sarily tho aol ol the state, 
174; lolo development of the 
oonccpliou of, 176; mcritB and 
dotoots ot statute law, 177—180 ; 
codification, 180; interpretation 
of statute law, 181—180; sub- 
ordiuato legislation sometimes 
invalid if nnroasonable, 217 ; 
legal limit alions of the power of 
tho legislature, 620—631. 

Lex, distinguished from jus, 87, 176, 
619; different meanings of 

, term, 619; derivation of, 620. 

Lex ootorna, 24. 

Lex posterior dorogat priori, 218. 

Lex talionis, 128. 

Liability, civil and criminal, 116, 
877; penal and remedial, 184, 
878, 379 ; distinction between 
penal and criminal liability, 134; 
distinguished from duty and dis- 
ability, 360 ; remedial, theory of, 
878; penal, theory of, 379; 
ah^lute 391, 424 ; vioariouB, 4S2 
— 436; employer’s, 483; survival 
of, 434; measure of criminal, 486 
(see Punishment); measure ot 
cfnl, 441. 

Libel, on dead person, 888. 
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LibeHies, classed as rights in a wide 
sense, 246; distinguished irom 
rights in strict sense, 246 ; dis- 
tinguished from powers, 240. 

Licence, rerocation of, 249, n. 

Lien, distingnished from mortgage, 
460 ; classes of, 464. 

Lilley, on expiation as the purpose 
of punishment, 129. 

Limitation of actions, at common 
law, 220, n, ; by the Statute of 
Westminster, 220, n. See Pre- 
scription. 

Limited liability, of shareholders, 
860. 

Littleton, on customary law, 216. 

Looke, on the necessity of fixed prin- 
ciples of law, 47; his classifica- 
tion of laws, 21, n. ; on the state 
of nature, 114; his use of the 
term property, 444. 

Lorlmer, his Institutes of Law, 14. 


Haqka Carta the prohibition of 
extrajudicial force, 74, 88, n. ; 
142, n. 

Maitland, on corporations sole, 339, 
n. ; on the nature of corpdra- 
tions, 342, n. 

Malice, meanings of the term, 399; 
when a ground of liability, SS9, 
637. 

Martial law, 98. 

Maxims, legal, their nature and uses, 
632; list of, 632—638. 

Mediate possession, 309 — 313. 

Mens rea, a condition of penal 
liabilitjr, 380, 390; its two 
forma, intention and negligence, 
880, 390; exceptions to require- 
ment of, 391, 424. 

Mercantile custom, a source of 
* special law, 96 ; judicial notice 
of, when once proved, 96; pos- 
sesses no abrogative power, 215 ; 
need not be immemorial, 214. 

Merger, nature of, 336. 

Merkell, on negligence, 410, n„ 
411, n. 

Mistake, effect of, on agreements, 
370. 

Mistake of fact, a defence in criminal 
law, 428; no defence in civil 
law, 428; origin of the rule, 
428 ; distinguished from accident, 
429. 

Mistake of law, no defence,* 426 ; 
masons for the rule, 426. 


Modus et oonvontio vincunt legem, 
07, 216, 366, 369, 636. 

Moral law, 26—29. See Natural 
law. 

Mortgage, distingnished from liens, 
460; not necessarily a transfer 
of the property, 461; involves 
equity of redemption, 462 ; 
what may be mortgaged, 463; 
complexity of, as compared with 
liens, 464. 

Motives, nature of, 397 ; distin- 
guished from intention, 397 ; 
concurrent, 808 ; relevance of, in 
law, 398, 400. 


NASciTimns pro jam nato habelur, 
834. 

Nation, its relation to the state, 
149. 

Nationality, its relation to citizen- 
ship, 149. 

Natural law, the subject-matter of 
natural jurisprudence, 26 — 29, 
61 ; opposed to positive law, 26 ; 
in the sense of physical law, 27 ; 
in the sense of moral law, 26 — 
29 ; synonyms of, 27 ; various 
definitions of, 28, 29; relation 
of, to jus gentium, 29 ; relation 
of, to international law, 28. 

Natural and legal justice, 68; rights, 
69; duties, 69. 

Natural justice and ideal law, 60; 
and positive morality, 60. 

Natural rights, 238 ; denial of, by 
Bcutham and others, 288. 

Nature, state of, transition from, to 
civil state, 114. 

Nccossitas non hsbet legem, 142, 
406, 686. 

Necessity, a ground of justification, 
406; limited recognition Of, by 
Bnglish law, 407. 

Negligence, subjective and objective 
uses of the term, 408; opposed 
to intention, 408, 410 ; not neces- 
sarily inadverlent, 408, 420; 
consists essentially in indiffer- 
ence, 409; defined, 410; Merkel’s 
definition of, 410, n. ; a sufficient 
ground of liability, 410; simple 
and wilful, 410; want of skill 
is negligence, 412; culpable only 
when carefulness is a legal duty, 
413 ; the standard of care, 413 — 
416; in law and in fact, 416; 
no degrees ^ of negligence in 
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EngliHli law, 417 j equiTalanoo 
of groaB ncgligeucQ and inton- 
tiou, 4J.8; uo(^igoiicc and con- 
atniclivo intent, 419; nsgligence 
diatinguiabod Irom inadvoi'tcnco, 
420; objective theory ot negli- 
gence, 421. 

Negotiable inalmmenta, 212, 473. 

Nemo plna juris, &e., 472, 536. 

Nemo tenelur se ipaum aeouaare, 607, 
536. 

Nomos, different uses of the term, 
620. 

Non dat qni non habet, 473, 636. 

Noxal actions, 432. 


Oath, form of judicial, 65 ; nature 
of, 608; utility of, 609. 

Object of a right, its nature, 243; 
different uses of the term, 243; 
an esaenlial element in every 
right, 243; classes of_ objects, 
2& — 246 ; sometimes identified 
with the right by metonymy, 
278, 281. 

Obligatio, significance of the term in 
Boman law, 263, 480. 

Obligations, law of, 480, 642 ; obliga- 
tions defined, 480; solidary, 482 
(see Solidary obligotions) ; con- 
Iraotnal, 486 (see Agreements); 
deliotal, 486; quasi-contractual, 
489 (see Quaai-conlraot) ; innomi- 
nate, 493. 

Occupatio, 466. 

Omission, meaning of the term, 381. 

Opinio necessitatis, one of the 
requisites of a valid custom, 219. 

Optima cat lex quae minimum rclin- 
quit arbitrio judicis, 43. 

Ordeal, theory of, 608. 

Ownership, no rights without owners, 
241; rights owned by inceriae 
personae, 242 ; defined, 277 ; con- 
trasted with possession, 277, 322 
— 324; contrasted with encum- 
brances, 278; kinds of, 278; 
corporeal and incorporeal, 278; 
corporeal ownership a figure of 
speech, 279 ; the right of owner- 
ship and the ownership of 
rights, 281; defined by Sir 1'. 
Pollock, 280, n . ; co-ownership, 
^3; trust and beneficial owner- 
ship, 284; direct ownership, 
284, n. ; legal and equitable, 
288 ; vested and contingent, 
289. 


Ownership ot material things, 279, 
466—448. 

Ownership of immaterial things, 463 
—466. 


Pandektbnbeckt, nature of, 12. 

Parliament, Impeiial, its supreme 
authority, 161, 630. 

Patent rights, 246 , 464. 

Peual actions, nature of, 131; pertain • 
to civil justice, 131. 

Peual proceedings, distinguished 
from remedial, 134. 

Penal redress, 182; not justified 
except as punishment of defen- 
dant, 424; merits end defects of 
the system, 441. See Liability. 

Penalty. See Punishment. 

Personal property distinguished from 
real, 462 ; crigin of the dis- 
tinction, 462. 

Personal rights, ambiguity of the 
term, 264, n- ; as opposed to real 
rights — See Beal rights ; as 
opposed to proprietary rights — 
See Proprietary rights. 

Persons, blie subjects of rights and 
duties, 243; rights of unborn, 
242, 339; the objects of rights, 
243; not capable of being 
owned, 243 ; nature of, 329 ; 
natural and legal, 330; animals 
aro not persons, 330; dead mon 
are not xicrsons, 332; double 
personality, 386, 476 ; legal 
persons the product of personifi- 
cation, 386; kinds of legal 
persons, 337. See Corporations. 

Persons, law of, 264. 

Petitions of right, their nature, 136 ; 
a secondary function of courts of 
law, 136. 

Petitorium, opposed to possessorium, 
326. 

Philo dudeens, on law of nature, 28. 

physical law, 28, 

Plato, on the offences of animals, 
431 ; on vicarious liability, 482. 

Plures eandem rem possidere non 
poBBUnt, 813. 

Pollock, Sir F., on the sonrees of 
law, SO, 60, n. ; his definition of 
ownership, 280, n. ; on acts in 
the law, ^0, n. ; his use of the 
terms contract and agreement, 
861, n. 

PollSek and Wright, on possession, 
302, 303. 
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Positive law, origin of tbc term, 
36, n. ; improporly need to 
signify civil law oxdnsively, 36. 

Possession, distinguished from owner- 
ship, ^7, 323—324; difficulty of 
the conception, 363; conee- 
quenccs of, 298; possession in 
fact and m law, 294 ; construc- 
tive, 294; possession and dota- 
tion, 294; possession and seisin, 
296; ooiporeal and incorporeal, 
296; a matter of fact, not of 
right, 206; correal possession 
d^ned, 208; its two olements, 
animus and corpus, 208 ; animus 
possidendi (g.v.), 298; corpus 
possessionis, 301 — 308 ; posses- 
sion of land not necessarily that 
of chattels thereon, 304 ; mediate 
and immediate possession, 309 
— 313 ; concurrent possession, 
313; acquisition of possession, 
314—815; Savigny’s theory of, 
816 — 318 ; inoerporeal, 319 — 821 ; 
generic nature of possession, 
322; possession and ownership, 
322 — ^4; possessory remedies, 
324 — 327; possessory titles, 465 ; 
possession a title of ownership, 
466; delivery of, required for 
transfer of property, 471; modes 
of delivery, 314, 316; construc- 
tive delivery, 314. 

Possessions, British, 646; classifica- 
tion. of, 647. 

Possessoiium, opposed to petitorium, 
326. 

Possessory ownership, 466. 

Possessory remedies, nature of, 324 ; 
origin of, 324; reasons for, 826; 
rejection of, hy English law, 
326. 

Pothier, his definition of a oontrset, 
861, n. 

Power, political, 166; legislative, 
judicial, and executive, 166; 
sovereign and subordinate, 167. 
See Sovereignty. 

Powers, cleesed as rights in wide 
sense, 243; distinguished from 
rights in strict sense, 248; ffis- 
tinguished from liberties, ^9. 

Practical law, 81. 

Precedents, reasons for their opera- 
tion as a source of law, 166, 187 ; 
possess no abrogative power, 
189, 167 ; their relation to codi- 
fied. law, 130 ; not origfiially 
regarded as a source of law 


187 ; their importance in English 
law, 187; declaratory and ori- 
ginal, 188; declaratory theory of, 
189; their operotion in Chancery, 
190 ; authoritative and persua- 
sive, 191; classes of persuasive 
precedents, 191 ; absolute and 
conditionol outhority of pro- 
cedents, 192 ; disregard of, when 
justified, 193; effect of lapse of 
time on, 196; distinction helwoeu 
overruling and refusing to 
follow, 197 ; retrospective opera- 
tion of the overmung of, 194 — 
197 ; transform questions of fact 
into questions of law, 199; 
rotiones decidendi, 201; the 
sources of judicial principles, 
202 ; respective functions of 
judges and juries with reference 
to, 204. . ' 

Presoription, its relation to imme- 
morial custom, 221, 219 ; periods 
of, in Boman law, 208, n. ; in 
Canon law, 222 ; in Bngush law, 
219 ; in Continental law, 220 ; 
operation of, in case of mediate 
possession, 811 — 318; origin of 
term, 460, noture of, 466; 
positive and negative, 467 ; 
rational basis of, 469; what 
rights subject to, 469; perfect 
and imperfeot, 470. 

Presumptio juris, 83, 603, n. 

Presumptions, conolusive, 602; re- 
buttable, 604. 

Primary rights, opposed to eanolion- 
ing, 1%. 

Principal rights, distinguished from 
accessory, 272. 

Principle, contrasted with authority, 
231. 

Private and public justice, 78. 

Private war, its gradual exclusion 
by nublic justios, 116, 116. 

Privy Council, decisions of, not 
authoritative in England, 161. . 

Probative force, 49S. See Evidence. 

Procedure, distinguished from sub- 
stantive law, 496; occasional 
equivalenco of procedural and 
substantive rules, 497, 

Proceedings, civil and criminal, 116 
— 121; specific and sanctional 
enforcement of rights, 180 ; forms 
of sanctional enforcement, 131- - 
133 ; a table of legal proceedings , 
/133; penal and remedial, 134; 
secondary functions of courts of 
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Iftw, 135 — 137 ; potUions of 
right, 135 ; doclnrations of right, 
136; judicial administratioix of 
property, 136 ; secondary fimc- 
tiona included in civil iustioe, 
137. 

Professional opinion, as a source of 
law, 165. 

Proof, nature of, 499; conclusive and 
proBumptive, 609 — 506; modes 
of, in early law, 608. 

Property, material, 446—448 ; im- 
material, 443; corporeal and 
incorporeal, 978 — 983, 446; dif- 
ferent meanings of the term, 
443 — 446, 649 ; movable and im- 
movable, 448—461; real and 
personal, 469. 

Proprietary rights, distinguished 
from personal, 984—968; con- 
stitute a person's property or 
estate, 966 ; may be either real 
or personal, 965; subject-mattor 
of the law of things 968; not 
necessarily transferable, 966. 

Protectorates, British, 648; classifica- 
tion of, 648, 660. 

Pufendorf, his treatise on Natural 
Iiaw, 13 ; hie rolation to modorn 
English jurisprudence, IS; hie 
definition of law, 20. 

Punishment, purposes of, 191 ; 
dotoi'rent, 191; preventive, 191; 
reformative, 199 — 196 ; retribu- 
tive, 120—130; Qxpiativo, 129; 
moasui'oof, 436 — 440. 

Quabi-contuaots, 490—403; their 
nature, 490, 491 ; instances of, 
491; reasons for rcoognitiou of, 
499. 

Quasi-poasossio, 279. 

Questions of taot, distinguished 
from questions of law, 77 — 79 ; 
examples of, 77 ; mixed ques 
tions of law and foot, 78 ; 
, answered by jury, 79; but soma- 
times by the judge, 79, 904; 
transformation of, into questions 
of law by jndicim decision, 79, 
199—901 ; sometimes treated 
fictitiously as questions of law, 
206. 

Qaestions of law, distinguished 
from qnestione of fact, 77 — 79; 
examples of, 77 ; wrongly re- 
garded as including all questions 
answered by judges instead of 
juries, 79. 


Qui prior est tomporo potior eat jure, 
274, 327, 637. 

Qnod fieri non dobet factum valet, 
166, 197, 637. 

BArioMBs decidendi, their nature, 
901; their eouicoa, 909. 

Beal property, distinguished from 
personal, 469; origin of the dis- 
tinotion, 469. 

Beal rights, 968 — 264; distinguished 
from personol, 268 — 264 ; always 
negative, 269; distinction be- 
tween real and porsoual rights 
not strictly exhaustive, ^0 ; 
significance of the terms real 
and personal, 961; origin of 
terms in rem and in personam, 
961 ; significance of term jus ad 
rem, 969. 

Becbt, different meanings of the 
term, 87; derivation of, 87; 
subjective and oMeotive, 38, 63. 

Bedress. See Penal Bedress. 

Boformation, one of the ends of 
punishment, 122 — 126. 

Beloase, 366, 867. 

Bemedial proceedings, distinguished 
from penal, 134. 

Eemodies, legal. See Proceedings. 

Bomotouess of damage, 684, 

Ropntation, the objeol of a right, 
244 ; of the dead, 333. 

UoB, moaning of the torm in Bom on 
law, 2QB; curporalis and iucor- 
poralis, 989, 283. 

Bes jndioaia pro vorilato acoipitur, 
108, 190, 604 , 637. 

Bospondeat superior, 683, 637. 

Bceponsibility. See Tjiability. 

Rotrihution, one of the purposes of 
punishment, 196; Eant's opinion 
as to, 198. 

Bevengs, its transformation into 
criminal justice, 126, 198. 

Bights, enforcement of, the object of 
civil jnstico, 68, 130; primary 
and eonctioning, 130; epooifio 
and sanctional enforcement of, 
131—183; defined, 237—240; of 
animals, 237, n. ; natural and 
legal, 236 ; denial of natural 
rights by l^ntham, 288; cotis- 
latiou w rights and duties, 
240 ; alleged distinction between 
relative and absolute duties, 
240; foments of legal rights, 
241; the subjects of, 249; 
the contents of, 243 ; the objects 
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of, 24S; the titles of, 241, 3B7; 
riRUts over one’s own person, 
243; right of reputation, 244; 
lights in respect of domestio 
relations, 244; rights in respect 
of other rights, 244; rights 
over immaleriol property, 24S, 
4B3 ; wide and narrow use of the 
term right, 246; rights in wide 
sense defined, 246 ; rights distin- 
guished from liberties, powers, 
and immunities, 246 — 251; per- 
fect and imperfect rights, 240, 
263 — 265 ; rights against the 
state, 266 ; positive and negative 
rights, 257 ; real and personal, 
268 — 264; in rem and in per- 
sonam, 268 — 264; ad rem, 262; 
proprietary and personal, 264 — 
268; rights of ownership and 
encumbrances, 268 — 272; domi- 
nant and servient, 260 ; principal 
and accessory, 272; legal and 
equitable, 274; local situation of, 
461; m re propria and in re 
sliena, 268. 

Bigidity of tho law, 46. 

Bigor juris, opposed to aequitas, 91. 

Bomon law, jus civile, 36; jus 
commune, 106; jus singulare, 
108, n. ; aequitas and striotum 
jus, 91 ; jus praetorium, 04 ; 
actio furti, 1S2, n. ; professional 
opinion as a source of, 166; 
jus scriptnm and non scriptum, 
173 ; relation between custom 
and enacted law, 218 ; domi- 
nium, 263; obligatio, 268, 480; 
actio in rem, 263; res corporales 
and incorporales, 288, n, ; tra- 
ditio brevi manu, 314; consti- 
tutum posaessorium, 816; mali- 
cious esercise of rights, 400, n. ; 
noxal actions, 482 ; emphy- 
teusis, 468, n. ; trsditio as a 
title to property, 471; culpa and 
dolus, 418. 


Saga of Burnt Bjal, 116. 

Sanctional enforcement of rights, 
131—133. 

Sanctioning rights, 131—182. 

Sanctions, nature and kinds of, 
23. 

Savigny, his system of modem 
&)man law, 12; on the relation 
between enacted and enseomary 
law, 218 ; his theory of cus- 


tomary law, 218; his theory- M 
possession, 316 — 318. '• 

Scientific law, 23. 

Scottish law, on the relation between 
enacted and customary law, 
219, n. 

Securities, 460—464; nature of, 272, 
460; mortgages and liens, 401 • 
See Mortgage. 

Seisin, its nature and importance in 
early law, 296. 

Sententia legis, contrasted with litera 
legis, 182. See Interpretation. 

Servient rights, 269. See Bnoum- 
brances. 

Servitudes, nature of, 272, 468; 
distinguished from leases, 469; 
public and private, 469 ; ap- 
purtenant and in gross, 469; 
easements, 460, n. 

Shares in companies, nature of 
343, n. 

Sio utere tuo ut alienum non laedas, 
270, 537, 

Solidary obligations, 482 — 485 ; their 
nature, 482; their kinds, 488— 
486. 

Solon, on making men just, 127, n. 

Sources of the law, formal and 
material, 164; legal and his- 
torical, 164 — 167 ; list of legal 
sources, 167 ; grounds of thb 
authority of these sources, 167, 
168; constitutive and abroga- 
tive operation of, 168; sources 
of law and sourcos of rights, 
168 ; ultimate legal principle^ 
without legal sources, 169; 
literary sources of the law, 
170, «. 

Sovereignty, nature of, 167, 624 — 
631; essential in a state, 624; 
divisibility of, 626 — 626 ; limi- 
tations of, 626 — 531 ; external 
and internal, 646 — 561. 

Space, ownership of, 449, 463, n. 

Special law, contrasted with com mon _ 
law, 96 ; kinds of, 96 — 108 ; local 
customs, 96; mercantile cus- 
toms, 96; private legislation^ 96 ; 
foreign law, 96 ; conventional 
law, 97. 

Specific enforcement of rights, ISO; 
tho general rule, 378 ; not always 
possible, 379; not always expe- 
dient, 879. 

Spencer, BC., on the essential func- 
tions of the state, 72, 140, n. ; 
on the gradual differentiation, of 




